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CHAPTER 1 - INTRODUCTION

PURPOSE

The United States Trustee! appoints and supervises standing trustees and monitors and supervises
cases under chapter 13 of title 11 of the United States Code (“Bankruptcy Code’). 28 U.S.C.
§586. Thegod of the United States Trustee isto establish asystem that alows for the complete,
economical, equitable and expeditious adminidtration of chapter 13 cases, while dlowing the
ganding trustee to exercise appropriate business and professonal judgment in performing the
ganding trustee s fiduciary duties.

This Handbook is a statement of operational policy and is intended as a working manud for the
ganding trustee. The Handbook is not intended to present a full and complete statement of the
law. 1t should not be used asasubgtitute for legal research and andyss. The standing trustee must
be familiar with the Bankruptcy Code, Federal Rules of Bankruptcy Procedure (“FRBP’), any
local bankruptcy rules, and relevant case law.

All gtatutory references herein refer to the Bankruptcy Code, 11 U.S.C. § 101 et seq., unless
otherwise indicated.

THE BANKRUPTCY LAW

The Bankruptcy Code consists of eight chapters:

Chapter 1: Generd Provisons

Chapter 3: Case Adminigtration

Chapter 5: Creditors, the Debtor and the Estate

Chapter 7: Liquidation

Chapter 9: Adjustment of Debts of a Municipaity

Chapter 11: Reorganization

Chapter 12: Adjustment of Debts of a Family Farmer with Regular
Annud Income; and

Chapter 13: Adjustment of Debts of an Individua with Regular Income,

1\ Unless otherwise noted, the term United States Trustee shall hereafter mean “the United States Trustee, or a
designee of the United States Trustee.”

Handbook for Standing Trustees

Effective 12/1/98 Page 11



The provisons of chapters 1, 3, and 5 gpply to al cases under chapters 7, 11, and 13 and, with
the exception of 8§ 361, apply to cases under chapter 12. The provisions of chapter 7, chapter
9, chapter 11, chapter 12, and chapter 13 gpply only to cases under that specific chapter. The
ganding trusteeismost involved with the provisons of chapters 1, 3, 5, and 13; but, Since chapters
7, 11, and 12 cases may be converted to chapter 13 cases, familiarity with these chaptersis
essentid.

C. JURISDICTION AND VENUE

Pursuant to 28 U.S.C. § 1334, thedigtrict court has origind and exclusivejurisdiction of dl cases
under title 11.

All bankruptcy cases and dl proceedings arisng under, arisngin, or related to atitle 11 case may
be automatically referred by rule of the digtrict court to the bankruptcy court, pursuant to 28
U.S.C. 8 157. Section 157 makes further ditinctions by the use of the terms "core" and
"non-core" proceedings. The bankruptcy judge may hear and determine, subject to apped, al
cases under title 11 and core proceedings arising under or in atitle 11 case. The bankruptcy judge
may hear non-core proceedings, but the judge's findings of fact and conclusons of law are to be
submitted to the digtrict court for entry of the find order.

Four aternate tests for venue for a bankruptcy filing are presented in 28 U.S.C. § 1408:
1. thelocation of the debtor's domicile;
2. thelocation of the debtor's resdence;
3. thelocation of the debtor's principa place of businessin the United States, or
4. thelocation of the debtor's principa assets in the United States.

Venue is appropriate in the digtrict in which one of the above tests has been satisfied for the
180-day period preceding the filing. If none of the above testsis satisfied for a 180-day pre-filing
period, then venue is gppropriate in the digtrict in which one of the tests was satisfied for alonger
portion of that period than in any other district. The standing trustee should be aert for cases
purposdly filed in an improper venue to accommodate the debtor's attorney, to inconvenience the
debtor's creditors, or to obtain aperceived advantage in trustee or judge assignments. The standing
trustee should report such casesto the United States Trustee.

If acaseisfiled in the proper digtrict, the case may be transferred to any other digtrict if the court
determines that the transfer isin the best interest of justice or for the convenience of the parties.
FRBP 1014(a)(1).
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If acaseisfiledinanimproper district, FRBP 1014(a)(2) providesfor the transfer or dismissa of
acase to another didtrict in the interest of justice or for the convenience of the parties.

D. ROLE OF THE UNITED STATES TRUSTEE

A mgjor reason for the enactment of the Bankruptcy Reform Act of 1978 was to remove the
bankruptcy judge from the responshilities for day-to-day administration of cases. Debtors,
creditors, and third parties litigating againgt a bankruptcy trustee were concerned that the court,
which previoudy appointed and supervised the trustee, may not be perceived to impartialy
adjudicate their rights as adversaries of that trustee. To address these concerns, judicia and
adminidrative functions within the bankruptcy system were bifurcated.

The adminigtrative functions were placed within the Department of Justice through the cregtion of
the United States Trustee system. The United States Trustee actsin the public interest to promote
the efficiency and to protect and preserve theintegrity of the bankruptcy system. The United States
Trusteeworksto securethejust, speedy, and economical resol ution of bankruptcy cases, monitors
the conduct of partiesand takes action to ensure compliance with applicable laws and procedures,
identifies and investigates bankruptcy fraud and abuse; and oversees adminidrative functions in
bankruptcy cases.

Pursuant to 28 U.S. C. § 586, the United States Trustee shall:

1 establish, maintain and supervise a pand of private trustees that are digible and avallable
to serve astrustees in cases under chapter 7 of title 11;

2. serve as and perform the duties of atrustee in a case under title 11 when required under
title 11 to serve astrustee in such a case;

3. supervise the adminidiration of cases and trustees in cases under chapter 7, 11, 12, or 13
of title 11 by, whenever the United States Trustee considersit to be appropriate:

a. reviewing, in accordance with procedura guidelines adopted by the Executive Office
of the United States Trustees (which guiddinesshal beapplied uniformly by the United
States Trustee except when circumstances warrant different trestment), applications
filed for compensation and reimbursement under 8§ 330 of title 11; and filing with the
court comments with respect to such applications and, if the United States Trustee
congdersit to be gppropriate, objections to such gpplication;

b. monitoring plans and disclosure satements filed in cases under chapter 11 of title 11
and filing with the court, in connection with hearings under 88 1125 and 1128 of such
title, comments with repect to such plans and disclosure statements,
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c. monitoring plansfiled under chapters 12 and 13 of title 11 and filing with the court, in
connection with hearings under 88 1224, 1229, 1324, and 1329 of such title,
comments with respect to such plans,

d. taking such action asthe United States Trustee deemsto be appropriateto ensurethat
dl reports, schedules, and fees required to be filed under title 11 and thistitle by the
debtor are properly and timdly filed;

€. monitoring creditors committees gppointed under title 11;

f.  natifying the appropriate United States Attorney of matters which relate to the
occurrence of any action which may condtitute acrime under the laws of the United
States and, on the request of the United States Attorney, asssting the United States
Attorney in carrying out prosecutions based on such actions;

g. monitoring the progress of cases under title 11 and taking such actions as the United
States Trustee deems to be appropriate to prevent undue delay in such progress,

h.  monitoring applications filed under § 327 of title 11 and, whenever the United States
Trustee deemsit to be gppropriate, filing with the court comments with respect to the
approva of such gpplication;

i. depogt or invest under § 345 of title 11 money received as trustee in cases under
title 11,

J.  performthe duties prescribed for the United States Trustee under title 11 and thistitle,
and such duties consstent with title 11 and this title as the Attorney Generd may
prescribe; and

k. make such reports as the Attorney Genera directs.

Inaddition, the Director of the Executive Officefor United States Trustees, by delegation from the
Attorney Generd, after consultation with the United States Trustee, fixes the standing trustee's
maximumannua compensation and apercentagefee based on such maximum annua compensation
and the actual, necessary expenses incurred by such individuad as standing trustee. The standing
trustee has no authority to negotiate compensation or a percentage fee other than that fixed by
order of the Director.
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CHAPTER 2 — APPOINTMENT AND QUALIFICATIONS OF THE
STANDING TRUSTEE AND GENERAL REQUIREMENTS

The United States Trustee is authorized by law to gppoint one or more individuals to serve as
standing trustee in chapter 13 cases. 28 U.S.C. 8 586 (b).

A. ELIGIBILITY

To be digible for gppointment as a sanding trustee, an individud must have the
qudifications set forthin 11 U.S.C. § 321 and at 28 C.F.R. 88 58.3 and 58.4. Appendix
A. The trustee gpplicant must qudify to be bonded. Trustees must successfully undergo
initid and five-year background checks. The proposed appointee must submit an
employment gpplication, SF-86 (Questionnaire for Sengtive Postions), DOJ488 (Tax
Check Waiver), FD-258 (Fingerprint Cards), 1-9 (Employment Eligibility Verification),
and a Form 555[g] (Disclosure and Authorization pertaining to Consumer Reports
Pursuant to the Fair Credit Reporting Act, 15 U.S.C. § 1681) to the United States
Trustee.

B. RECRUITMENT AND SELECTION

When seeking a new standing trustee, the United States Trustee conducts an open
solicitation of persons interested in serving as the standing trustee. The United States
Trustee follows applicable diversity policies and initiatives in the recruitment process.

Appointments are made on a non-discriminatory basis, as provided in 28 C.F.R. §58.5.
Trustee employment practices must aso be non- discriminatory to the same extent as
provided in 28 C.F.R. 8 58.5, and dl prospective employees should be so advised by the
trustee. Appendix A.

The number of trusteesto be appointed in any judicid didrict iswithin the discretion of the
United States Trusteein consultation with the Director. Theassignment of casesto standing
trustees is dso within the discretion of the United States Trustee subject to administrative
review, when appropriate, pursuant to 28 C.F.R. § 58.6. Appendix A. The standing
trustee must be able to administer cases and to carry out fiduciary duties free from
influence or conflict.

C. SURETY BONDS

Sections 322 and 1302 require the standing trustee to maintain a bond in favor of the
United States conditioned on the faithful performance of officid duties. Therefore, one of
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D.

the qudlifications for gppointment of an individua as anding trustee is the ability to be
bonded. The amount of the bond and the sufficiency of the surety will be determined by
the United States Trustee. 11 U.S.C. § 322(b)(2). The United States Trustee may
approve one or more blanket bonds for the region. The standing trustee will be consulted
concerning whether to procure an individua blanket bond or participate in an aggregate
blanket bond.

Unless a group of standing trustees purchases a blanket bond in the aggregate, the
minmum amount of the blanket bond for the standing trustee is 150% of the average
monthly bank balances for the prior three months for al bank accounts, certificates of
depost or other permissibleinvestments maintained by thetrustee operation. Thebaances
areto be determined from the bank records and reviewed monthly by the standing trustee
and the United States Trustee. The standing trustee should discuss with the United States
Trustee any significant increases in bank balances or any anticipated increase in funds. If
the average monthly bank baances are such that the trustee's bond is less than 150% of
those amounts, the standing trustee must confer with the United States Trustee.
Adjustments to the bond should be made only as approved by the United States Trustee
based upon significant increases or decreasesin actua and projected bank balances. The
amount of the aggregate blanket bond is caculated by the totaling of al bank accounts,
certificates of deposit or other permissbleinvestments maintained for al trusteesincluded
in the aggregate blanket bond on a particular day. After gpprova of the amount of the
bond and the sufficiency of the surety, the origina bond and any riderswill befiled by the
United States Trustee with the court.

The faithful performance surety bond of the standing trustee serves to protect the trust

accounts from acts by the standing trustee or employees of the standing trustee to whom
duties have been delegated. As an employer, the standing trustee should obtain a
reasonable amount of fidelity coverage on employees. The fiddity coverage may be
induded as part of a generd office insurance package aong with contents and generd

liability or aseparate blanket position fiddity bond may be procured. Coveragelimitswill

be reviewed by the United States Trustee as part of the budget process.

TRAINING

The United States Trustee provides ongoing training for dl trustees. The training should
help the standing trustee keep abreast of recent devel opmentsin bankruptcy law andissues
which affect chapter 13 adminidration. Training covers sandards and other requirements
for trustee performance, including record keeping and reporting. The training for a new
ganding trustee may include vigting or working in an existing trusteg's office prior to case
assgnmentsand periodic one-on-onetraining with the United States Trustee thereefter, as
needed. A standing trustee may request specific types of training from the United States
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Trusteg, including participation in an ongoing mentoring program with an experienced
gtanding trustee.

E. EVALUATION RECORD

The United States Trustee prepares aforma annua written review of the standing trustee's
performance. The review monitors the standing trustee's competency, adherence to
fidudary sandards, and commitment to effective case administration for the benefit of
creditors. Theannud performancereview isbased upon avariety of factors, including (but
not limited to):

1.

preparation and filing of timely, complete and accurate monthly reports with bank
acocount informetion;

danding trustee's performance in § 341(a) meetings, investigation of the financid
affairs of the debtor and, when gppropriate, making crimina referrds,

subgtantive case adminigration induding filing appropriate pleadings and performing
effectively in court;

response to inquiries from the public and partiesin interest and the number and nature
of complaints againg the standing trustee as well as the standing trustee's responsive-
ness in addressing the complaints;

filing of budgets, annua reports and fina reports as well as the judicious use of
expense funds;

responseto audits, Stevistsand reviews aswell asresponseto requests of the United
States Trustee; and

maximizing and safeguarding of trust assets and investments as well as compliance
with the requirements of the United States Trustee for banking and bonding.

The standing trustee will receive a copy of the evaluation record and may discussit with
the United States Trustee personally. Any written response by the standing trustee
concerning issues raised in the evaluation record will become part of the United States
Trusteg'sstanding trustee oversight file, which will be made availableto the sanding trustee
upon request. Appendix B.

Handbook for Standing Trustees

Effective 12/1/98

Page 23



CHAPTER 3

DUTIES OF A
STANDING TRUSTEE



CHAPTER 3 - DUTIES OF A STANDING TRUSTEE

A. GENERAL

The standing trustee has a fiduciary respongihility to the debtor and all classes of creditors
in each case. The standing trustee is more than a mere disbursing agent. The standing
trustee must be persondly involved in carrying out the statutory duties and other fiduciary
respongibilities of the standing trustee operation. If the standing trustee is or becomes
unable to be directly involved in the performance of these duties and responghilities, the
gtanding trustee must advise the United States Trustee immediately.

The gatutory duties of the standing trustee are set forth in part in 81302 which incorporates
by reference some of the duties of chapter 7 trustees set forth in 8 704. These duties
include, but are not limited to, the requirements that the standing trustee:

1.

2.

be accountable for al property received [§ 704(2)];
investigate the financid affairs of the debtor [§ 704(4)];

if a purpose would be served, examine proofs of claim and object to the alowance of
any cdlaim that isimproper [§ 704(5)];

if advisable, oppose the discharge of the debtor [§ 704(6)];

unlessthe court orders otherwise, furnish such information concerning theestate and the
estate's administration asis requested by aparty ininterest  [8 704(7)];

make afind report and file afinad account of the adminidration of the estate with the
United States Trustee and the court [§ 704(9)];

appear and be heard at any hearing that concerns

a thevalue of property subject to alien [§ 1302(b)(2)(A)];

b. confirmation of aplan [§ 1302(b)(2)(B)]; or

¢. modification of the plan after confirmation [8§ 1302(b)(2)(C)].

advise, other than onlegd matters, and assist the debtor in performance under the plan
[8 1302(b)(4)];

Handbook for Standing Trustees

Effective 12/1/98

Page 31



9. ensure that the debtor commences making timely payments under 8§ 1326 of thistitle
[§ 1302(b)(5)]; and

10. if the debtor isengaged in business, investigate the acts, conduct, assets, liabilities, and
financid condition of the debtor, the operation of the debtor's business and the desirability
of the continuance of such business, and any other matter relevant to the case or to the
formulation of a plan [8§ 1106(a)(3)]. Once the investigation is completed, the standing
trustee shdl file a statement of the investigation. [§ 1106(a)(4)(A), § 1302(c).]

B. SCREEN FOR CONFLICTS

The standing trustee must be knowledgeable of 11 U.S.C. § 101(14), which defines
"disinterested person,” and 11 U.S.C. § 101 (31), which defines"ingder,” and must decline
any appointment in which the stlanding trustee has a conflict of interest, lacks disinterested-
ness, or isan indder. Conflictsof interest include, without limitation, the representation by
aganding trustee's firm of a debtor or any party in interest in any chapter 13 case being
administered by the chapter 13 trustee. Further, a conflict exigsif the representation of a
dient by astanding trustee or the standing trustee'sfirm requiresthe standing trustee to take
a podgition contrary to the fiduciary responghilities of a standing trustee. If the standing
trustee discovers a conflict after accepting an appointment, the standing trustee must
immediady file anotice of resgnation in the case and notify the United States Trustee, who
will reassign the case to another person. Conflict waivers by either the debtor or a creditor
are not effective to obviate the necessity for the trustee to resign.

Tothe extent that astanding trustee hasalarge number of resignations dueto conflicts, the
United States Trustee, with the gpprova of the Director, may appoint another standing
trustee.

In order to address conflicts of interest, the standing trustee must:

1. review each case assigned as soon as possible after gppointment, but in any event prior
tothe8341(a) meeting, for actud or potential conflicts, including prior representations
of either the debtor or any creditors,

2. advisethe United States Trustee in writing of any such actud or potentia conflictsupon
becoming aware of them; and disclose any potentia conflictsonthe court record and/or
a the 8 341(a) meeting, or both; and

3. dedine any gppointment or immediately resign if there is an actud conflict or lack of
disinterestedness.
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If the standing trustee is otherwi se engaged in another occupation or business, or isaffiliated
with an entity that conducts a business or practice that provides services or products to
debtors or creditors, the standing trustee must promptly disclose in writing to the United
States Trustee dl relevant details of those interests.

C. DUTY TO REVIEW FOR AND TAKE APPROPRIATE ACTION
AGAINST PETITION PREPARERS

In 1994, Congress enacted legidation to regulate the conduct of persons other than
attorneys or their employees who assist debtorsin preparing bankruptcy petitions. Section
110 requires a bankruptcy petition preparer to disclose its name, address, socid security
number, and fee. It prohibitsapreparer from signing documentsfor debtors, from collecting
feesif court fees have not been paid, and from using the word "legd” or smilar termsin
advertisements. It requires a preparer to provide a copy of the bankruptcy documentsto
the debtor at least by the time that documents are presented for the debtor's Sgnature. The
sectionaso authorizesthe court to order thereturn of excessivefees. The court may impose
fines of up to $500 for each gatutory violation.

Section 110 also provides remedies to address certain petition preparer abuses. Damages
include the debtor's actua damages, the greater of $2,000 or twice the amount the debtor
pad for the preparer's service, and reasonabl e attorney’ sfeesand costs. A standing trustee
can pursue actions under this section and may receive an additional $1,000 plusreasonable
attorney's fees and costs. Any monies recovered pursuant to this statute should be
deposited into the expense fund or as otherwise directed by the court.

The petition preparer statuted so authorizesinjunctiverdief againgt apreparer under certain
circumgtances. Caseswhich are dismissed asthe result of apreparer's knowing attempt to
disregard bankruptcy requirements subject the preparer to crimina liability under 18U.S.C.
§ 156.

Nothing in 8 110 shdl be consirued to permit activities otherwise prohibited by law,
including rules and laws prohibiting the unauthorized practice of law. The standing trustee
should identify and refer to the United States Trustee all cases with potentia § 110
violations and, if appropriate, make referrals to the state bar or other state authorities.

The standing trustee should be aware of applicable caselaw and precedent regarding the
unauthorized practice of law.
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D. DUTY TO REPORT AND REFER SUSPECTED BANKRUPTCY CRIMES

Title 18 U.S.C. § 3057 of the United States Code requires a standing trustee to report
suspected violations of federd crimina law to the gppropriate United States Attorney. Title
28 U.S.C. 8§ 586 imposes asmilar duty on the United States Trustee to refer any matter
that may condtitute a violation of crimina law to the United States Attorney and, upon
request, to assist the United States Attorney in prosecuting the matter.

It isimportant that a tanding trustee and the United States Trustee coordinate effortsin the
crimind referra process. Depending upon loca practice, a standing trustee should submit
the referrd to the United States Attorney through the United States Trustee or furnish a
copy to the United States Trustee. The mechanics of thisreferral should be discussed with
the United States Trustee. Each United States Trustee has devel oped specific procedures
withthelocd officesof the United States Attorney and the Federa Bureau of Investigation.

The standing trustee is often in the best position to initidly identify fraud or crimina activity
in chapter 13 cases. When crimina activity is suspected, the stlanding trustee should notify
the United States Trustee immediately.

Theinitid review of bankruptcy schedulesmay dert the standing trusteeto potentia crimes.
When evauated in light of other information, schedules and statements may indicate sham
or fraudulent transactions, suchas creation of fase secured creditors, gross undervaluation
of assats, sudden depletion of inventory, fraudulent transfers to fictitious entities (e.g.,
affiliaes) or incurring of significant trade debt shortly before the filing.

Various interested parties may contact the sanding trustee with alegations of fraud. For
example, former employees or former business associates may have knowledge of
undisclosed assets that the debtor failed to list on the schedules (e.g., assetstransferred on
the eve of bankruptcy). Another prime source of information may be ex-spouses or trade
creditors who have information about assets which the debtor described in other court
proceedings, for examplein aproperty settlement agreement, or inafinancid statement, but
faled to ligt on the bankruptcy schedules.

In appropriate cases, the standing trustee may discover potentid crimina violation through
the review of records such asfinancid statements, UCC filingsand title searches, insurance
records, divorcefiles, bank loanfiles, proofsof claim, and tax returns. The standing trustee
may discover gross discrepancies between assets identified in these documents and the
debtor’ s documentation on the bankruptcy schedules and statements.

The § 341(a) examination of the debtor is another important opportunity to discover
potentid crimind activity. While the debtor is under oath, the standing trustee may acquire
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or develop facts that may indicate a potentid bankruptcy related crime. For example, a
debtor could lie during questioning concerning recent repayments of debts, giftsor transfers
toingders. Indl caseswhere the standing trustee suspectscrimina activity after questioning
at the § 341(a) meeting, the standing trustee should immediatdy notify the United States
Trustee so that the § 341(a) meeting tape may be properly secured and stored to preserve
itslater usein acrimina proceeding.

The most common bankruptcy crimes are set forth in 18 U.S.C. 8 152. All of the crimes
in this section require that the acts have been done "knowingly and fraudulently.” Section
152 makesit acrimefor any individua to"knowingly and fraudulently” 1) conced property;
2) make a fdse oath or account in relation to a bankruptcy case; 3) make a fdse
declaration, certification, verificationor satement in relation to abankruptcy case; 4) make
afdse proof of clam; 5) receive amaterid amount of property from the debtor with intent
to defeat the Bankruptcy Code; 6) give, offer, receive or attempt to obtain money,
property, reward or advantage for acting or forbearing to act in a bankruptcy case;
7) transfer or concedl property with the intent to defeat the Bankruptcy Code; 8) concedl,
destroy, mutilate or falsify documents relating to the debtor's property or affars; or 9)
withhold documents related to the debtor's property or financid affairs from the standing
trustee or other officer of the court.

Persons other than the debtor may commit bankruptcy crimes. During the course of the
adminigration of the estate, the sanding trustee may also become aware of potentid theft
or embezzlement by professionds (e.g., appraisers, auctioneers, attorneys) or by the
standing trustee's own employees.

Title 18 U.S.C. 8 153 and 8§ 154 are specificaly directed to the standing trustee or other
officer of the court. Section 153 relaes to the knowing and fraudulent misappropriation,
embezzlement or transfer of property, or destruction of any estate document, by the
danding trustee or other officer of the court. The Bankruptcy Reform Act of 1994
broadened the scope of those affected by thisstatute to include an agent, employee or other
person engaged by the standing trustee or officer of the court.

Title 18 U.S.C. § 154 prohibits a standing trustee or other officer of the court from
knowingly purchasing, directly or indirectly, any property of the estate of which such person
Is a trustee or officer; or the knowing refusa to permit a reasonable opportunity for the
ingpection of estate documents or accounts when directed by the court to do so. It also
specificaly identifies the United States Trustee as the only party in interest who does not
require a court order directing the standing trustee or court officer to permit a reasonable
opportunity for inspection. 18 U.S.C. § 154(3).
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18 U.S.C. 8 155 makes it a crime for any party in interest or the attorney of a party in
interest to knowingly and fraudulently enter into an agreement with another party ininterest
or their attorney, for the purpose of fixing the fee or compensation to be paid to them for
services rendered in connection therewith, from assets of the estate.

The Bankruptcy Reform Act of 1994 added 18 U.S.C. 8§ 156, "Knowing Disregard of
Bankruptcy Law or Rule," and 18 U.S.C. § 157, "Bankruptcy Fraud." Section 156 makes
it a misdemeanor if a bankruptcy case or related proceeding is dismissed because of a
knowing attempt by a "bankruptcy petition preparer” in any manner to disregard the
requirements of the Bankruptcy Code or the Federal Rules of Bankruptcy Procedure. A
bankruptcy petition preparer does not include adebtor's attorney or an employee of such
attorney, but gpplies to a person who prepares for compensation a document for filing by
adebtor in Bankruptcy or District Court.

Section 157 issSmilar to the federal mail fraud and wire fraud statutes in that it requires a
person to devise or intend to devise a scheme or artifice to defraud. A person, not only a
debtor, commitsbankruptcy fraudif, for the purpose of executing or concedling thisscheme
or artifice to defraud, that person:

1. filesapetition under title 11;
2. filesadocument in aproceeding under title 11; or

3. makesafadse or fraudulent representation, claim, or promise concerning or in relation
to a proceeding under title 11, at any time before or after thefiling of the petition, or in
relation to a proceeding falsely asserted to be pending under such title.

There are severd other crimina dtatutes that may be relevant to bankruptcy related crimes
induding those relating to bank fraud, tax fraud, mail and wirefraud, and money laundering.
The United States Trustee has available additiona information on these statutes.

In making a crimina referrd, it is important to provide as much specific factud and
documentary information as possible. At aminimum, the referra should include:

1. the bankruptcy case name, file number and chapter;

2. achronologicd summary including dates and specific facts related to the who, what,
where, when and how of the suspected crime;

3. abrief narrative of what occurred in relation to each alegation referring to copies of
relevant documents;
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4. an edimate of the amount of loss involved;

5. gpecification of the satutory provisons applicable to the matter;

6. names, addresses, phone numbers, titles, and descriptions of al persons involved;
7. copy of dl written documents relevant to the dlegations, and

8. adaement of other related referrals made to law enforcement agencies.

In the event the standing trustee suspects or findsthat one of the employees of the Sanding
trustee has committed theft or embezzlement, the standing trustee must immediately notify
the United States Trustee who hasin place procedures for investigating and handling such
problems. The standing trustee must cooperate with the United States Trustee in the
investigation and indtitute al procedures directed by the United States Trustee concerning
such dlegations.

E. STANDARDS OF CONDUCT

The stlandards of conduct for the standing trustee are set forth in 28 CFR § 58.4 and are
attached in Appendix A.

F. PROHIBITION OF SOLICITATION OF GRATUITIES, GIFTSOROTHER
REMUNERATION OR THING OF VALUE

Neither the standing trustee nor any employee of the standing trustee may solicit or accept
any gratuity, gift, or other remuneration or thing of vaue from any person with whom the
ganding trustee deal sin the performance of the standing trustee's dutiesand respongibilities.
An exception may be made if the gift is of nomind vaue and in connection with a holiday
or specid event.

Neither the standing trustee nor any employee of the standing trustee may purchase assets
of the trustee operation.

The standing trustee may not act as agent for companies providing services or productsto
debtors. For example, the standing trustee may not receive commissions or any form of
remunerationfor recommending or referring debtorsto particular insurance companies, nor
make any clam for commissionson any premiumspaid to aninsurance company by chapter
12 or 13 debtors. Likewise, the standing trustee may not earn commissions or feesfor the
referrd of debtorsto debtor schools, to credit counsel orsor for providing debtor education.
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The standing trustee and the employees of the office of the ganding trustee shdl sgn and
submit to the United States Trustee an annud certification of compliance with this section.

G. PROHIBITION OF ADVERTISING

The standing trustee may not advertise in newspapers or other public information media, or
take any other action that could reasonably be interpreted as encouraging debtors to file
petitions under chapter 13 of the Bankruptcy Code. Subject to the gpproval and guidance
of the United States Trustee, a tanding trustee may disseminate information to interested
persons about chapter 13, and may participate in meetings, educational seminars, or
Ingtitutes concerning chapter 13.

H. DUTY TO COMPLY WITH APPLICABLE EMPLOYMENT RELATED
LAWS

The standing trustee must comply with dl gpplicable federd, state and loca employment
related laws. The following federd laws may gpply:

1. Equal Opportunity Laws: The standing trustee must maintain aworkplace free
of discrimination. The ganding trustee must comply with al applicable equa
opportunity lawsand must not discriminate againgt employees or job gpplicants on the
basis of race, color, religion, sex, nationa origin, age or disability.

2. Sexual Harassment: The standing trustee must be provide awork environment that
is free of discrimination and unlawful harassment. A complaint procedure should be
established and included in the operation’s personnel manua. Employees should be
made aware of complaint procedures.

3. Fair Labor Standards Act: The sanding trustee must comply with the Fair Labor
Standards Act and any applicable state or loca employment laws.

4. Immigration Laws: Thegandingtruseemust comply withthe lmmigration Reform
and Control Act of 1986 and must employ only United States citizens and aienswho
are authorized to work in the United States. The standing trustee must not unlawfully
discriminate on the bagis of citizenship or nationd origin.

5. Americans with Disabilities Act: The sanding trustee must comply with the
Americans with Disabilities Act to the extent applicable.

I. DUTY TO PROVIDE INFORMATION TO INTERESTED PARTIES
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Sections 704(7) and 1302 require the standing trustee to furnish information concerning a
case and case adminigtration asrequested by aparty ininterest. Section 1302 also requires
the standing trustee to advise the debtor on non-legad matters and to assst the debtor in
performance under the plan. The standing trustee is not to assess a separate charge for
responding to inquiries by interested parties or asssting the debtor. The cost of performing
this statutory duty is covered by the percentage fee fixed under § 586(€).

A standing trustee should have staff and proceduresin place to ensurethat caseinformation

IS reasonably and promptly available, at no cost to debtors, creditors and other interested

parties, during busness hours. Examples of information to be made available include
debtors names, addresses, dates of filing, 8 341(a) meetings, confirmation status, case
datus (e.g., dismissed, converted, closed on completion of plan, etc.), plan payments,

clams, disbursementsto creditors, other items of information which are generdly disclosed

through the court dockets and files, trustee’ sfind reports, and motions which may befiled

by a ganding trustee. In fulfilling the sanding trustee's duty to furnish information, a
ganding trustee may direct partiesto the clerk’ s office to obtain copies or other information
not reasonably or readily available at the office of the standing trustee.

J. DEBTOR EDUCATION

The United States Trustee supportsthefinancial education of debtors, A standing trustee
may be authorized to expend trust funds to establish a debtor education program. These
programs should provide the debtor genera information about the bankruptcy system,
induding the rights and duties of chapter 13 debtors, together with information about
personal finances, development of family budgets, and any information necessary to assst
the debtor in completion of the chapter 13 plan.

To request authorization to develop a program, a standing trustee should research the
avallable resources and present a plan and budget to the United States Trustee. The plan
should cover a leadt the following items: objectives; facilities, personne; curriculum and
materids, the frequency with which the classes are scheduled; target audience size;
measures of effectiveness; and cost.

In developing a debtor education program, a standing trustee should consider al existing
avalable resources, including volunteer and non-profit agencies.  For example, some
communities have available programs developed by locd colleges and universities, aswell
as agriculturd extenson programs. In addition, volunteer experts may belocated through
the Smal Business Adminigration, loca banksor insurance companies. For convenience
purposes, non-profit agencies may make space, parking and child care available for the
classes.
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K. TRANSMISSION OF DOCUMENTS

In the adminigration of a case, the standing trustee should transmit to the United States
Trustee a copy of al notices, motions, gpplications, pleadings and orders filed by the
standing trustee (unless otherwise notified by the United States Trustee). FRBP 2002(k).

Claims should be handled in accordance with FRBP 3002 and 5005 and applicable local
rules.
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CHAPTER 4 - INITIAL REVIEW OF CHAPTER 13 CASES

A. INITIAL REVIEW OF PETITION AND SCHEDULES

The standing trustee isresponsible for reviewing the sufficiency of the petition, matrix or list
of creditors names and addresses, and statements and schedules.

The debtor's petition must include the debtor's name, socia security number, employer'stax
identification number and dl other names used by the debtor within Sx years prior to the
filing. FRBP 1005.

In addition to the petition, the following schedules and statements must be filed:

Schedule A - Real Property

Schedule B - Personal Property

Schedule C - Property Claimed as Exempt

Schedule D - Creditors Holding Secured Claims

Schedule E - Creditors Holding Unsecured Priority Claims
Schedule F - Creditors Holding Unsecured Non-priority Clams
Schedule G - Executory Contracts and Unexpired Leases
Schedule H - Co-debtor

Schedule | - Current Income of Individua Debtor(s)
Schedule J- Current Expenditures of Individua Debtor(s)
Statement of Financid Affars

If the schedules and statements do not accompany the petition, the petition should, at a
minimum, be submitted with a list containing the names and addresses of dl the debtor's
creditors. If such aligt isfiled, FRBP 1007(c) grants the debtor fifteen days from thefiling
to supply complete schedules and statement(s) of affairs. The standing trustee must review
notice of any requestsfor an extension of timeto file documents. FRBP 1007(a)(4) and (C).

In addition, the standing trustee is to review the documents pertaining to fees for the
debtor's attorney or petition preparer pursuant to 8 110(h)(1), 8§ 329, § 330 and FRBP
2016(b) and local rulesand practice. Inmost digtricts, the clerk, United States Trustee, and
trustees have developed procedures for monitoring submission of these documents and
taking action in the event of non-compliance.

B. EXEMPTIONS

In order to obtain exemptions, a debtor must list property claimed as exempt on the
schedule of assets filed with the court. FRBP 4003(a). If it serves apurpose, the standing
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trustee must file objections to improper exemptions within 30 days after the conclusion of
the 8 341(8) mesting or following the filing of any amendment to the list or supplemental
schedules, unless further time is gpplied for and granted within the 30-day period. FRBP
4003(b). If dlowing theimproperly claimed exemption would decreasetheamount of funds
available to creditors under the liquidation andys's, the standing trustee should file atimely
objection. If the trustee does not file a timely objection to an exemption, it is deemed
alowed. SeeTaylor v. Fredland and Kronz, 503 U.S. 638 (1992). The objecting party has
the burden of proving that the exemptions are not properly claimed.

The standing trustee should use the § 341(a) meeting to gain information on the debtor's
clamed exemptions. FRBP 1009 allows the debtor to amend the bankruptcy schedules as
amatter of course a any time before the caseis closed. The debtor shall give notice of the
amendment to the standing trustee and to any entity affected thereby. Specific exemptions
are not addressed in depth in this Handbook. Section 522 setsforth alowable exemptions
under federa bankruptcy law. The standing trustee must know whether the forum state has
opted out of thefederal exemptions. If astate has opted out, the state property exemptions
apply instead of those provided in § 522(d), athough other non- bankruptcy federal
exemptions will gpply.

C. REVIEW FOR § 109 ELIGIBILITY

The standing trustee should review each caseto verify the debtor'sdigibility for chapter 13
relief under 8 109. The standing trustee should refer to controlling case law or treatisesfor
amore comprehensve understanding of the digibility requirements.

1. Domicile and Venue

Section 109(a) states that only a person that resides or has a domicile, a place of
business, or property in the United States, or amunicipality, may be adebtor under this
title. Further, even though domicile may be proper under § 109(a), the trustee should
dill review whether venue is gppropriate under 28 U. S.C. § 1408. See section |.C.

Supra.

2. Debt Limits and Other Requirements

Bligihility to file a petition under chapter 13 is governed by 8109(e). As of April 1,
1998, only an individua with regular income that owes, on the date of filing of the
petition, noncontingent, liquidated, unsecured debts of less than $269,250 and
noncontingent, liquidated, secured debts of less than $807,750, or an individud with
regular income and such individua's spouse, except a stockbroker and commodity
broker, that owe, on the date of the filing of the petition, noncontingent, liquidated,

Handbook for Standing Trustees
Effective 12/1/98 Page 42



unsecured debts that aggregate less than $269,250 and noncontingent, liquidated,
secured debts of less than $807,750 may be a debtor under chapter 13. Pursuant to
8 104(b)(2), these dollar amounts were adjusted, beginning April 1, 1998, and areto
be adjusted at each 3-year interva ending on April 1 theregfter to reflect the changein
the Consumer Price Index. The standing trustee should be familiar with the current delbot
limits The previous debt limits for eigibility to file a petition under chapter 13 were
$250,000 and $750,000, respectively.

. Multiple Filings

No individual may be adebtor under thistitle who hasbeen adebtor in acase pending
under thistitle a any time in the preceding 180 daysiif:

a. the case was dismissed by the court for willful failure of the debtor to abide by the
orders of the court, or to appear before the court in proper prosecution of the
case; or

b. the debtor requested and obtained the voluntary dismissa of the casefollowing the
filing of arequest for relief from the automatic Say provided by 8 362 of thistitle.
§ 109(g).

The standing trustee should review the petition and the standing trustee's databbase with
respect to each caseto determineif the debtor has previoudy filed bankruptcy or isa
debtor in any other pending case. The standing trustee may consider reviewing other
available sources such as PACER for previous filings. Prior or pending filings may be
indicative of bad faith and, if so, the standing trustee should take appropriate action.
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CHAPTER 5 - SECTION 341(a) MEETING

The meeting of creditors provided for in 8 341(a) istheofficid forum where the debtor must appear
and answer questions regarding the case under oath from the standing trustee, creditors, and other
parties in interest. The sanding trustee, as designee of the United States Trusteg, is the presiding
officer at the § 341(a) meeting. The standing trustee may not delegate the duty to preside at the §
341(a) meetings. However, upon prior approval, confirmed in writing, the United States Trustee
may designate another person to preside.  If the United States Trustee designates another to serve
asthe presding officer a 8 341(a) mesetings, the standing trustee is reponsible to ensure that the
designated subdtitute presiding officer is quadified and trained to conduct the § 341(a) mesting. The
designated subgtitute presiding officer should have conducted 8 341(a) mesetingsin the presence of
the standing trustee prior to presding a 8 341(a) meetings outside the presence of the standing
trustee. The standing trustee must periodicaly review tapes of 8 341(a) meetings conducted by the
designated substitute presiding officer to assure that the § 341(a) meetings are conducted in
accordance with the Bankruptcy Code, the Federal Rules of Bankruptcy Procedure and the
gtanding trusteg's ingtructions.

The standing trustee shal asaure the prompt scheduling and noticing of the § 341(a) meeting within
the time provided by FRBP 2003.

The 8§ 341(a) meeting servesto ensure that the debtor understands the obligations imposed by the
Code and the plan and isfor the additiona benefit of creditors and parties in interest. It presents
the opportunity for the standing trustee, creditors and other interested parties to hear from and to
guestion the debtor regarding assets and ligbilities. The meeting provides information about the
debtor'sfinancid Stuation in detall through questioning. Individuas who represent a creditor but
who are not atorneys may be present at the meeting. Generdly, the standing trustee should permit
these persons to examine the debtor. Some jurisdictions, however, may view this as the
unauthorized practice of law. The standing trustee should be guided by controlling legd authority.

The standing trustee should consult with the United States Trustee for the general proceduresto be
followed if adebtor does not appear in person at the § 341(a) meeting. Each United States Trustee
has procedures in place, such as telgphonic meetings under oath, to handle extenuating circum-
stances which prevent adebtor from personally appearing. The circumstances may include military
sarvice, termind illness, or incarceration. See section V. D. for further information concerning
non-attendance by a debtor.

Neither the standing trustee nor the United States Trustee has legd authority to waive the
requirement for appearance of a debtor at the § 341(a) mesting.

If the standing trustee becomes aware of adebtor'sphysica disability, such asahearing impairment,
the standing trustee is to notify the United States Trustee immediately. The United States Trustee,
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inconsultation with the debtor and the standing trustee, shall determine the reasonable accommoda-
tion to be made.

There is no statutory obligation to provide language interpreters at § 341(a) meetings. However,
the standing trustee should attempt to communicate with anon-English speaking debtor by seeking
the assstance of third parties such as attorneys and family members. All parties who interpret
tesimony must be placed under oath in accordance with Rule 604 of the Federa Rulesof Evidence.
If a non-English spesking debtor is unable to communicate with the standing trustee, the standing
trustee should consult with the United States Trustee for guidance.

All § 341(a) meetings must be dectronicaly recorded pursuant to FRBP 2003(c). The standing
trustee is responsible for ensuring that the recording equipment is operating properly. The tape
recording shdl be maintained in accordance with FRBP 2003(c).

A. CONDUCTING THE MEETING

The scope of the § 341(a) meeting is broad, as described in FRBP 2004(b). The role of
the standing trustee at these meetings is to conduct the meeting in an orderly, yet flexible
manner, and to provide for libera questioning of the debtor as to matters affecting the
debtor's financid affairs and conduct. The standing trustee's demeanor toward al parties
should be appropriate and professiondl.

Representatives of the media are permitted to be present, but no one is permitted to
eectronicdly record the meeting other than the United States Trustee, the standing trustee
or a cetified court reporter. Neither is anyone to televise, make video tapes, or
photograph the debtor or any party at the meeting. During the § 341(a) meeting, the
ganding trustee should not answer questions seeking legd advice, and should avoid actions
which would result in the perception that the standing trustee is a judge or has judicia
pOWer.

The standing trustee must exercise control over the demeanor of the debtors, attorneys, and
creditors during the course of the 8 341(a) meeting. Uncooperative or recal citrant debtors
should be reminded of their duties under 8 521 of the Code and FRBP 4002, especidly the
duty to cooperate with the standing trustee in the adminidtration of the case. The standing
trustee should announce that testimony is being recorded on atape recorder and that there
should not be any disturbances during the course of the meeting. The standing trustee must
require partiesto soeak clearly, adequatdly identify themselvesand, if necessary, obtain the
spelling of the names of any parties entering their gppearance on the record .

At the beginning of each § 341(a) session, the standing trustee should make an introductory
satement. A suggested introductory statement is:
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"My nameis , and | have been appointed by the United States
Trustee, an officer of the United States Department of Justice, to serve as standing trustee
in the cases scheduled for this morning/afternoon. | will preside at these meetings and
examinations of the debtors. All debtors present must be examined under oath. All persons
gppearing must Sgn the gppearance sheet. All persons questioning the debtor must sate
their names and whom they represent for the record, and spesk clearly. The examinations
will be dectronicdly recorded and dl testimony is under pendty of perjury.”

The standing trustee must administer the oath to each debtor individudly by requiring the
debtor to raise his or her right hand and respond affirmatively to the presiding officer’'s
questions seeking an oath or affirmation in accordance with Rule 603 of the Federd Rules
of Evidence. Any interpreter should be sworn in accordance with Rule 604 of the Federa
Rules of Evidence.

The stlanding trustee shdl not adminigter the oath to debtorscollectively. The oathisto be
administered to each debtor separately; however, husband and wifemay be sworntogether.

FRBP 2003(b) statesthat the presiding officer hasthe authority to administer oaths. There
IS no requirement that the standing trustee be a notary, or bring a notary to the meeting to
adminigter the oath.

The standing trustee should examine the debtor to the extent gppropriate to determine the
existence of assets, the vaue of property subject to alien, transfers, exemptions, feasihility,
disposable income, whether the debtor's proposed plan isin the best interest of creditors
(liquidetion andlyss) and other matters.

Sample questions for use at 8§ 341(a) meetings for individua debtors and debtors engaged
in business are provided in Appendices C and D.

If a debtor asserts the fifth amendment privilege in response to a particular question, the
standing trustee should proceed with the meeting and continue to question the debtor. The
standing trustee should make arecord of questions evenif the fifth amendment is asserted
If testimony is sought to be compelled. At the condlusion of the questioning, the mesting is
to be adjourned or continued and the United States Trustee advised. (See Handbook
section V. B. on Rescheduling and Continuances for additiond information.) The United
States Trustee will, if appropriate, advise the United States Attorney who may take
appropriate action to seek agrant of immunity. If the claim of privilegeis not well founded,
the standing trustee should seek an order from the court compelling testimony or granting
suchother relief asmay be appropriate, such asdismissa of the case or denid of discharge.
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After the standing trustee has completed the examination, the standing trustee should inquire
if there are any creditors or partiesin interest present who wish to ask questions and permit
those personsto do so. Parties should not be permitted to take more than a reasonable
period of time to make inquiries at the meeting because they can use other procedural
means to obtain information. Parties may use discovery, such as examination provided
under FRBP 2004, to obtain more detailed information. Cases requiring moretime may be
adjourned temporarily in order to finish more routine cases. The lengthy case should be
reconvened at the end of the calendar, or, if necessary, adjourned or continued to another

day.

Depending upon the requirements of the United States Trustee, the standing trustee may
be required to complete a record of the proceeding, such asaminute sheet, for each case.
If required, a copy must be filed promptly with the United States and with the derk of the
bankruptcy court, if the clerk so requests. The standing trustee should retain a copy.

B. RESCHEDULING AND CONTINUANCES

The standing trustee should consult with the United States Trustee about the local rulesand
practices governing debtor rescheduling requests and continuances. The standing trustee
should concludethe § 341(a) meeting promptly so that the case can proceed expeditioudy.

The ganding trustee is discouraged from continuing a meeting once the notice has been
issued. If the standing trustee must continue the meeting, however, the sanding trustee
should, if a al possble, announce the continued date to al parties present at the initia
meeting, and advise the United States Trustee, if requested, of the continued date.

C. NON-ATTENDANCE BY ATTORNEYS

If adebtor's attorney fails to gppear, the sanding trustee may ether continue the meeting
or proceed with questioning the debtor. Ordinarily, the standing trustee should continuethe
mesdting; however, there may be circumstances which would warrant proceeding with
questioning. Such circumstances may includethe presence of creditorsat the meeting. The
standing trustee should congder filing amotion under § 329(b) to compe a refund of the
fees received by an attorney who unjustifiably fails to appeer.
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D. NON-ATTENDANCE BY DEBTORS
The debtor must attend the 8 341(a) meeting. This is true even if no creditors attend.
Neither the standing trustee nor the United States Trustee may waive the requirement for
the appearance of the debtor at the § 341(a) mesting.
When spouses have filed jointly, the Code requires both debtors to attend the § 341(a)
meeting. The gtanding trustee should consult with the United States Trustee regarding the
procedure to be followed when one spouse does not appesr.

Depending on the Situation and loca rules and practices, when adebtor fallsto appear, the
ganding trustee may:

1. continue the § 341(a) meeting to another calendar date and notify the United States
Trusteg, if requested, of the new date;

2. fileamotion to dismiss or convert the case; or

3. follow other appropriate procedures as suggested by the United States Trustee.
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CHAPTER 6 - ADMINISTRATION OF A CASE

A. FILING OF A PLAN

The debtor is required to file a plan no later than 15 days after the filing of the petition or
conversion to chapter 13 from another chapter. Section 1321 and FRBP 3015(b). Every
planmust bedated. The 15 day deadline may not be extended except for cause shown and
on notice as the court may direct. The standing trustee should monitor the debtor's
obligation to timely file a plan and should take appropriate action if the debtor fails to
comply. A debtor'sfaluretofiletimely aplan can result in delaysin the case and prejudice
to creditors. The clerk or a party so directed by the court shall tranamit acopy of the plan
and any modificationsthereof to the United States Trustee, unlessthe United States Trustee
reguests not to be served. FRBP 3015(d), (e).

The debtor must commence plan payments within thirty days after the plan is filed.
Section 1326(a). The standing trustee is to retain such payments until confirmation, unless
otherwise ordered by the court. Section 1326(8)(2). If the plan is confirmed, the standing
trustee must distribute paymentsin accordance with the plan as soon as practicable. Before
or a the time of each payment under the plan, the standing trustee shdl pay any unpaid 8
507(a)(1) clam and thetrustee's percentage fee. Section 1326(b). If the caseisdismissed
or converted pre-confirmation, the standing trustee shdl return any funds on hand to the
debtor, after deducting § 503(b) claims to the extent alowed by court order. If the case
Is dismissed or converted postconfirmation, the standing trustee should distribute any funds
on hand in accordance with controlling law of the jurisdiction. Courts are divided on the
issue of the dispogition of fundsif the case is converted to chapter 7. The standing trustee
should follow legd authority in the jurisdiction, or seek a court order regarding disposition
of the funds.

B. CONTENTS OF A PLAN
1. Section 1322(a) sets forth mandatory eements of a plan. The plan shdl:

a. provide future earnings or incometo the standing trustee sufficient for the execution
of the plan;

b. providefor 100% payment, in deferred cash payments, of al § 507 priority claims,
unlessthe creditor agrees to a different treatment; and

C. provide the same trestment for each clam within aclass.
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2. Section 1322(b) dlows for the following permissve provisonsinaplan.  The plan
may.

a

b.

i.

designate classes of unsecured claims as provided in § 1122;

modify the rights of holders of secured claims, other than a claim secured only by
a security interest in real property that is the debtor's principa residence, or of
holders of unsecured claims, or leave unaffected the rights of holders of any class
of dams

provide for the curing or waiving of any defaullt;

provide for payments on any unsecured clam to be made concurrently with
payments on any secured claim or any other unsecured clam. A plan may provide
that generd unsecured clamsbe paid at the sametimethat secured claims, priority
clams, other unsecured clams or adminigtrative expenses are pad;

provide for the curing of a default and maintenance of payments on any clam on
which the last payment is due after the date on which the find payment under the
planisdue

provide for the payment of postpetition clams,

provide for the assumption, regjection, or assgnment of any executory contract or
unexpired lease;

provide for the payment of a claim from property of the estate or property of the
debtor;

provide for the vesting of the property of the estate in the debtor or in any other
entity; and

include any other gppropriate provision not incons stent with the Code.

Under § 1322(d), the plan may not provide for payments over a period that islonger than
threeyearsunlessthe court, for cause, approvesalonger period, which may not exceed five
years. The standing trustee may have reason to object to athreeyear plan, e.g., wherethe
ganding trustee believes that the plan will not be feasible or meet the best interest of
creditors test unless the term is extended beyond three years. On the other hand, the
gtanding trustee should object to plans or modified plans projected to exceed the five year

Handbook for Standing Trustees

Effective 12/1/98

Page 62



period. The standing trustee should be aware of controlling law which determines the date
a which the term of the plan beginsto run.

Section 1322(e), which was added by the Bankruptcy Reform Act of 1994, providesthat
the amount necessary to cure a default shal be determined in accordance with the
underlying agreement between the parties and gpplicable nonbankruptcy law.

C. CONFIRMATION OF A PLAN

Section 1302(b)(2)(B) provides that the standing trustee shall appear and be heard at any
hearing concerning confirmation of a plan. The standing trustee is responsible for tracking
the scheduling of confirmation hearings and adjourned hearings so that confirmation is not
unreasonably delayed.

The standing trustee may object to confirmation of the plan. 8 1324.

The requirements for confirmation of aplan are set forth in § 1325(a). Unless adisposable
income objection is pending, the court shal confirm aplan if:

-the plan complies with the provisions of chapter 13 and title 11;

-fees, charges, or amounts required under chapter 123 of title 28, or by the plan,
have been paid;

-the plan has been proposed in good faith;

-unsecured creditors would receive not less than they would receive in a chapter 7
cae ("liquidation andlyss");

-each alowed secured claim holder has accepted the plan, the holder retainsits lien
and the holder receives the alowed amount of the claim, or the debtor  surrendersthe
property to the holder;

-the debtor will be able to make dl the payments under the plan and comply with  the
plan (“feedbility andyss’).

1. Best Interests of Creditors Test (Liquidation Analysis)

Section 1325(8)(4) provides that the court may only confirm a plan if the value, as of
the effective date of the plan, of property to be distributed under the plan on account
of each dlowed unsecured clamisnot lessthan the amount that would be paid on such
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dam if the estate of the debtor were liquidated under chapter 7 of this title on such
date.

The standing trustee should conduct aliquidation analysis of real and persond property
prior to confirmation or modification of a plan. Liquidation vadue is determined by
subtracting allowed exemptionsand claims secured by thedebtor’ sproperty, alongwith
expenses alowed under § 506 of the Code, from the value of the debtor's property.
Depending upon controlling law, hypothetica costs of sde and capitd gains tax may
also be deducted.

Section 541 defines property of the estate generdly as dl legd and equitable interests
of the debtor. If appropriate, the standing trustee should include potentia preferentia
or fraudulent transfer recoveries as part of the vaue of the estate. Denid of improper
cams of exemption and invalid or unperfected liens should be considered. In vauing
real and persona property, the standing trustee should be guided by controlling law.
Since the vaue of any digtribution under chapter 13, "as of the effective date of the
plan,” must be not less than the value of a digtribution if the case were converted to
chapter 7, plan payments to unsecured creditors must equal or exceed the chapter 7
liquidation value.

2. Feasibility Test

The court is required to determine that the debtor will be able to make al payments
under the plan and to comply with the plan. Section 1325(8)(6). The standing trustee
must conduct a feasihility review prior to confirmation of a plan, after the clams bar
date and prior to modification of a plan. The debtor must have sufficient income after
expenses to make dl required payments under the plan.

Under gppropriate circumstances, a sde of estate property may be consstent with the
§ 1303 powers of the debtor and could be proposed as part of a plan under
§ 1322(b)(10). Plans may include "any appropriate provison." The standing trustee
should determineany gpplicableloca rulesand law of thejurisdiction pertainingto sales
of property by a standing trustee. The standing trustee must determine, if the sde is
congstent with the terms of a plan and should review the settlement sheet to determine
whether the creditors that are paid would otherwise be paid by standing trustee in the
amounts on the settlement sheet.

Where amgjor portion of a plan’sfunding depends on uncertain or delayed liquidation
of an asset such as future litigation recovery or sale of property, a number of courts
have held that such plans are illusory or speculative and therefore unfeasble. The
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ganding trustee should carefully review the plans and consider whether an objection to
the plan should befiled in the foregoing circumstances.

3. Disposable Income Test

Section 1325(b) requires the debtor to commit al projected disposable incometo the
plan if the standing trustee or the holder of an alowed unsecured claim objects to
confirmation of the plan. Consequently, a standing trustee should conduct adisposable
income test for dl plans and modifications, except those cases in which the debtor
proposesto pay dl dlowed clamsin full. If the debtor does not commit dl disposable
income, the standing trustee should file a § 1325(b)(1) objection to the plan.

"Digposable income” is defined in § 1325(b)(2). For an individua debtor, the term
means income which is not reasonably necessary for maintenance or support of the
debtor or a dependent of the debtor. For a debtor engaged in business, "disposable
income" meansincomelessthe payment of expendituresnecessary for the continuation,
preservation, and operation of the business.

Income from sources that would be exempt in a chapter 7 case may be income for
purposes of defining digposable income. Various courts have hed that the following
income should be included in a digposable income anadlyss: socid security benefits,
disability benefits, proceeds from sdle of homestead (or, at least that amount in excess
of the homestead exemption), adimony or child support, workers compensation
benefits, unemployment benefits, retirement benefits, life insurance or annuity benefits,
proceeds from judgments or settlements, VA benefits, and any other source of income
induding tax refunds. Courts have denied expenses which are not reasonable or
necessary, including monthly paymentstoward luxury items (Cigarettes, expengvecars,
motorcycles, motor homes, boats), dependent's college expenses, monthly premiums
for life insurance, support of persons unrelated to the debtor, pension contributions.
The debtor may subtract from disposable income certain contributions to religious or
charitableingtitutions. Section1325(b)(2)(A). Thetota householdincomeand expenses
are to be consdered by the standing trustee in andyzing disposable income.

The standing trustee should object to any plan which proposes to pay unsecured
creditors a percentage of their clams, rather than commit al projected disposable
income to the standing trustee for payment of unsecured claims.  For example, inacase
where unsecured creditors file proofs of clam which totd less than the scheduled
amount of those claims, a percentage plan will likely not result in payment of al
disposable income. Consider ahypothetical case where the debtor schedules $10,000
of unsecured claims, but dlowed claims arefiled in the amount of only $5,000. If the
debtor projected disposable income sufficient to pay $7,000 towards the scheduled
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unsecured claims, thedebtor should commit $7,000to the plan. If the debtor, however,
committed only to paying 70% of theclaims, creditorswould receive only $3,500 (70%
of the filed claims in the amount of $5,000). The standing trustee should object unless
al projected disposable incomeis paid into the plan.
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D. DISBURSEMENTS

Section 1326(3)(2) states that "[i]f aplan is confirmed, the standing trustee shdl distribute
any such payment in accordance with the plan as soon as practicable” See also FRBP
3021. The standing trustee should put in place procedures designed to assure that
disbursements to creditors are made soon after confirmation and to monitor the progress
of casesto assure that cases move forward.

E. WAGE ORDERS

A debtor is more likdly to successfully complete plans if plan payments to the standing
trustee are made through voluntary wage orders. The standing trustee should encourage
voluntary wage orders in al cases where appropriate. If necessary, the cooperation of
debtor’s counsdl should be sought in encouraging voluntary wage orders. The standing
trustee should seek avoluntary wage order in any casein which the debtor fallsto makeany
of the scheduled payments on time as a condition for not filing a motion to dismiss or
withdrawd of a pending motion to dismiss.

F. AVOIDANCE POWERS

A fundamentd god of the Codeisto insure equdity of distribution among creditors of the
same class. The standing trustee possesses various powersin 88 544 through 553 to avoid
unequd treatment among creditors of the same class or other parties in interest. The
gtanding trustee should be familiar with these sections.

The standing trustee should pursue avoidance actions in appropriate cases. Courts are
divided as to whether the debtor has authority to file avoidance actions. In any event, the
debtor may have, for example, made transfersto relatives or friends and have no incentive
to pursue a preference or fraudulent transfer action. As an dternative to aformal recovery
action, the stlanding trustee may reach an agreement with the debtor and debtor's counsel
to "cash out" the transfer, by which the debtor agrees that the value of the transfer will be
factored into the liquidation analysis and the disposable income test. If the standing trustee
"cashesout" such atransfer, the tanding trustee should obtain awritten agreement from the
debtor and transferee/creditor to toll, if possible, the statute of limitations relating to any
gpplicable transfer recovery or lien avoidance action. If the caseis subsequently converted,
the tolling agreement may preserve therightsand powers of asuccessor standing trusteeto
proceed with an avoidance action. 8 546(a).

Generdly, any action brought by the standing trusteeto recover money or property pursuant
to an avoiding power isbrought as an adversary proceeding and governed by FRBP 7001.
The standing trustee does not need court approval to pursue such an action. FRBP 6009.
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If it is necessary for the standing trustee to employ counsel to pursue avoidance actions,
employment should be pursuant to § 327.

1. General Powers of The Standing Trustee

Section 544 vedts the standing trustee with the powers of a hypothetica judicid lien
creditor or bona fide purchaser of red property under state law. The effect is to
empower the standing trustee to avoid unperfected and unrecorded liens. This section
aso dlows a standing trustee to exercise the rights of actual unsecured creditors to
avoid liens under gate fraudulent and preferentia conveyancelaws, to avoid defective
bulk transfers, and to employ state equitable remedies such asthe marshaling of assets.

2. Statutory Lien Avoidance
Section 545 empowers the standing trustee to avoid certain statutory liens, such as
landlord liens, in the debtor's property within the terms and conditions set out in the
section. Note that "statutory lien” is defined in § 101(53).

3. Limitations on Avoidance Powers

Section 546 places limitations on the standing trustee's avoidance powers. Limits are
specified as.

a. datute of limitations, which isthe later of two years after the entry of the order for
relief or one year after the gppointment or dection of the first standing trustee, or
the time the case is closed or dismissed, whichever occursfirg;

b. post-petition perfection authorized by non-bankruptcy law;

C. reclamation pursuant to statutory or common law;

d. producersof grain or fishermen; and

e. paymentsregarding settlement or margin accounts, repurchase agreementsor svap
agreements.

4. Preferences

Section547 dedswith preferentid transfers. It isprobably the most important and most
frequently used avoiding power of the standing trustee. The standing trustee may avoid
any transfer of an interest of the debtor in property:
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a toor for the benefit of acreditor;

b. for or onaccount of an antecedent debt owed by the debtor beforethetransfer was
made;

c. made while the debtor was insolvent;
d. made on or within 90 days of the date the petition wasfiled; and

e. which enables the creditor to receive more than the creditor would have received
If the case was a case under chapter 7 and the transfer had not been made.

All five of the conditions must be present to avoid the transfer. The 90 day time period
found in (d) is extended to one year if the trandfer isto an "indder” as defined in 8101
(32). The transfer in question can be the granting or perfection of a lien or security
interest as to property of the debtor.

The standing trustee should become familiar with the provisions of § 547(c) which
define transfersthat the tanding trustee cannot avoid. A transferee will most likely raise
a provision of this subsection as a defense to an avoidance action brought by the
sanding trustee.

5. Fraudulent Transfers

Section 548 dlows the standing trustee to avoid certain transfers that were made with
the actud intent to hinder, delay, or defraud creditors, or in which the debtor received
less than reasonably equivadent value in exchange for the transfer. While preferentia
transfers are most often made to creditors, fraudulent transfers are most frequently
meade to family or friends.

The standing trustee should be aware of state fraudulent conveyance lavswhich may
alow avoidance of transfers beyond the one year period.

6. Post-Petition Transfers
Section 549 recognizes the standing trustee's right to avoid any transfer of property

made after the commencement of the case that is not specifically authorized by the
Code, by the court or by the plan.
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7. Setoff

Section 553 recognizestheright to of fset mutud, pre-petition, alowed clams and takes
such transactions out of the preference category. The section places limits on theright
of the offset asto clams to which the creditor became entitled to within 90 daysof the
filing of the petition.

G. CLAIMS

An unsecured creditor must file a proof of clam by the clams bar date to be digible to
receive payment. FRBP 3002(a). The standing trustee should not make payment under a
plan to an unsecured creditor not filing atimely proof of claim. Courts are divided as to
whether secured claims are required to be filed. The bar date in a chapter 13 case is 90
days after the first date set for the meeting of creditors. FRBP 3002(c). There are severa
exceptions to the 90 day rule. A governmentd unit, for example, may timely fileaclam 180
days after the date of the order for rdief. If the creditor doesnot timely fileaproof of claim,
a co-debtor, or the debtor or standing trustee may file a clam within 30 days after the
expiration of the bar date. Sections 501(b) and (c); FRBP 3004. The standing trustee
would generdly not have independent information regarding a creditor's clam againg the
debtor and, under most circumstances, should not file claims on behdf of creditors.
However, the sanding trustee may generdly provide notice regarding daimsthat will aert
debtors to congder filing clams for non-filing creditors.

1. Classification of Claims

Section1322(b)(1) dlowsdebtorsto designate classesof unsecured claimsasprovided
in 8 1122, 0 long as the plan does not discriminate unfairly againgt any dass. A plan
may placeadamin adassonly if the daim is substantidly smilar to the other dams
in the class. Section 1122(a). The debtor may designate a separate class of smal
unsecured clamsfor adminigtrative convenience. Section 1122(b). Priority clamsmust
be paid in full unless the creditor agrees to a different treatment. Section 1322(8)(2).
Therefore, separate classfications of priority clams are permissible. A plan may treat
clamsfor aconsumer debt of the debtor if anindividua isliable on such consumer debt
with the debtor differently than other unsecured claims.  Section 1322(b)(1).

Other attempts to separately classify unsecured clams may be more problematic. A
typicd problem is where the debtor separately classfies unsecured debt which is
nondischargeable, e.g., certain sudent loans or traffic fines, in order to prefer that debt
to dischargeable debt. Courts are divided on the issue of whether the debtor may
separately classfy nondischargeable claims. Unlike chapter 7, chapter 13 does not
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require that unsecured creditors be paid pro rata, only that the plan not "discriminate
unfairly” againg any class. Section 1322(b)(1).

2. Review of Claims

Clams are deemed alowed as filed unless a party in interest files an objection to the
claim. Section 502(a). Sections 1302(b)(1) and 704(5) require the standing trustee to
examine proofs of claims and object to the dlowance of any clam that isimproper if a
purpose would be served. In chapter 13, it isawaysincumbent upon astanding trustee
to review proofs of clam, particularly secured clams and priority dams. Even if
secured clams are not required to be filed, the standing trustee should review the
security documents to ensure that a claim is secured before paying such clam as a
secured dlamintheplan. The standing trustee must ensure that such clamsare proper
with respect to timeliness of filing, dollar amount and supporting documentation. The
ganding trustee must dso review, and if appropriate, object to unsecured clamsif the
plan proposes a didtribution to nonpriority unsecured creditors. The standing trustee
should review the actud proofs of claims and make an independent determination of
classficationand amount of the claim. Theclaimsreview process should not necessarily
be delayed until the expiration of the bar date for filing clams. It may be necessary to
review clams of creditors seeking adequate protection payments. Claims review may
al so be necessary when reviewing plan feasibility or prior to making paymentsunder the

plan.
Some of the issues a sanding trustee should consider when reviewing clams are;

a. Ifaclamisfiled assecured, there should be appropriate supporting documentation,
e.g., a properly recorded UCC financing statement. The standing trustee should
review this documentation to determine whether the secured creditor's lien is
subject to avoidance pursuant to § 544. Secured creditors may a so be required to
providesupporting documentation or explanation for attorney’ sfeesand other costs
added to their claims. Section 1302(b)(2)(A) requires that the standing trustee
appear and be heard at any hearing that concerns the value of property, subject to
alien. In some circumstances, the standing trustee can consider ensuring proper
trestment of unsecured claims by limiting secured claims (except a clam secured
only by a security interest in redl property that is the debtor's principa residence)
to the value of the debtor's collatera;

b. If aclam isfiled as secured by reason of a judgment, the standing trustee should
verify that the judgment was properly recorded at least 90 days prior to the filing.
Such ajudgment may be accorded secured status;
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c. Tax cdamsshould be verified. In many ingtances, ataxing entity will file only one
dam which may include liens as well as priority and generad unsecured taxes.
Treatment of interest and pendtieswhich have accrued pre-petition and post-peti-
tion on tax clams depends on the classfication of the dam;

d. The standing trustee should review unsecured claims for appropriate documenta-
tion, accuracy and timeliness,

e. The standing trustee should review schedules and compare judgments and liens
listed in the schedules to dlaims that are filed;

f.  The ganding trustee should ensurethat the proper interest rate, if applicable, ispaid
onclams. The standing trustee should befamiliar with the court allowed pre-confir-
mation and post-confirmation rates of interest for oversecured clams. Interest is
alowed on undersecured dlams up until the date of the petition when the principd
baance isfixed. After thefiling of the petition, interest is not alowed on unsecured
clams or the undersecured portion of clams unless the liquidation andys's shows
a solvent debtor who may be required to pay postpetition interest, or if co-debtor
payments under § 1322(b)(1) require interest. Another exception to the bar on
payment of interest on the undersecured portion of claimsisfoundin § 1322(b)(2)
which permitsthe plan to "modify therights of holders of secured claims, other than
a claim secured only by a security interest in rea property that is the debtor's
principa resdence. Such claims must be treated as fully secured. Post-petition
interest may aso continue to accrue on nonpriority nondischargegble clams such
as student loans. The standing trustee may consider the appropriate rate of any
interest which accrues on post-petition missed, late or partial secured payments;
ad

g. The standing trustee should object to duplicate clams.
3. Subordination of Claims

Section510 empowersthe standing trustee to obtain acourt order subordinating certain
clamsto other claims for purposes of distribution. Subordination may be based upon
an agreement, or upon principles of equitable subordination. Generdly, equitable
subordinationrequires misconduct on the part of the creditor that hasinjured the debtor
or conferred an unfair advantage to the creditor.
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4. Post-Petition Claims

A cam may be filed by an entity with a post-petition tax or consumer clam.
Section 1305(a). Unlessthe plan provides otherwise, suchaclaim, if filed and alowed,
Is treated as a pre-petition unsecured claim. Section 1305(b). The standing trustee
should not pay a pogt-petition clam unless the holder has filed a clam. Because the
holder of a post-petition claim isnot a creditor asdefined in 8 101(10), 8 501(c) and
FRBP 3004 are not applicable to post-petition claims and neither the debtor nor
ganding trustee may file aclam on behdf of the holder of such acdam. If the holder
chooses not to file aproof of clam, the claimisnot discharged at the conclusion of the
debtor's plan.

Unlessthe plan provides otherwise, a post-petition claim for aconsumer debt shall be
disdlowed if the holder of the clam knew or should have known that prior gpprova
by the standing trustee was practicable and was not obtained. § 1305(c) and 8
1322(b)(6). This rule applies only to consumer debt, not to post-petition taxes. A
typica example of ajudtification of a post-petition consumer debt is the debtor's need
to buy a car for transportation to work. Debt service on a post-petition claim may
render the debtor's plan unfeasible and may require the debtor to modify the plan.

H. FINAL REPORT

Section 704(9), through referencein 8 1302(b)(1), requires a standing trustee to make a
fina report and file afina account of the adminigtration of the etate. The standing trustee
should have proceduresin place for the review of each case prior to filing the find report
to ensure that the case has been administered properly and al claims have been pad
according to the plan. If possible, this review should not be conducted by the same staff
member that monitored the file during the course of the case.

Although the debtor may receive a discharge upon completion of the debtor’ s obligations
under the plan, a fina report cannot be filed on acase until dl checksrelating to the case
have cleared the bank. However, the discharge may be granted to the debtor prior to that
time. Section 347(a) providesthat ninety (90) days after thefina digtribution the sanding
trustee shdl stop payment on any check remaining unpaid, and any remaining fundsbe paid
into the court.

Although not required by the Bankruptcy Code, a copy of the final report should, a a
minimum, be served on the debtor, the debtor's attorney, and the United States Trustee,
unless the United States Trustee has requested otherwise. The standing trustee may serve
al creditors as an additiond interna control measure.
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L. DISCHARGE
1. General

The discharge granted in a chapter 13 caseis very broad and even discharges certain
cdamsthat would be nondischargeable in a chapter 7 proceeding. Among the clams
that may be discharged in chapter 13 are clamsfor fraud, breach of fiduciary duty, and
intentiona and maliciousinjury.

Family support claims (dimony, maintenance and child support) and student loan clams
are excepted from discharge both in chapter 7 and chapter 13. Other debtswhich are
not dischargeable are described in § 523(a) and § 1322(b)(5). See § 1328(c).

In chapter 13 cases, confirmation of a plan does not immediatdy result in adischarge
of debts. In generd, clams are discharged if they are "provided for by the plan or
disdlowed under 8 502," and if the debtor completes al payments under the plan. 8§
1328(a). In order for afull discharge to be effected, the plan should providefor clams
for which aproof of dam is never filed. In generd, aplan may specificaly provide for
no payment on aparticular clam, and the claim may neverthelessbe discharged, aslong
as the creditor had notice of the plan.

2. Hardship Discharge

11 U.SC. § 1328(b) provides for a hardship discharge a any time after the
confirmation of the plan and after notice and a hearing, to a debtor that has not
completed payments under the plan only if:

a. the debtor's failure to complete such payments is due to circumstances for which
the debtor should not justly be held accountable;

b. thevdue, asof the effective date of the plan, of property actudly distributed under
the plan on account of each alowed unsecured claimisnot lessthan the amount that
would have been paid on such clam if the estate of the debtor had been liquidated
under chapter 7 of thistitle on such date; and

c. modification of the plan under 8 1329 is not practicable.

The standing trustee should review motions under § 1328(b) and object to the debtor's
dischargeif advisable. § 1302(b)(1); § 704(6).
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A discharge granted before completion of al plan paymentsis narrower in scope than
the discharge granted if al paymentsare made. Under § 1328(c), ahardship discharge
relieves the debtor of only unsecured debts and does not discharge debts described in
any of the sectionsof §523 (8). Moreover, long term debts, which ofteninclude arrears
on mortgage payments, are not discharged.

3. Post-Petition Debts

A post-petition debt may be excepted from discharge under 8 1328(d), which provides
that ""adischarge granted under this section does not discharge the debtor from any debt
based on an alowed claim filed under § 1305(8)(2) of thistitleif prior gpprovd by the
ganding trustee of the debtor's incurring such debt was practicable and was not
obtained.”
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CHAPTER 7 - MOTIONS TO DISMISS OR CONVERT

The Code grants the debtor certain rights concerning dismissd or conversion of the case. The
debtor hastheright to convert a chapter 13 caseto chapter 7 a any time. § 1307(a). If the case
was not previoudy converted to chapter 13 from chapter 7, 11 or 12, the court, upon the debtor's
request, shal dismiss the chapter 13 case. 8 1307(b). On the other hand, if the case were
previoudy converted from another chapter to chapter 13, the debtor must fileamotion for dismissal
and the standing trustee and other parties in interest are given an opportunity to be heard on the
mation. The standing trustee or a creditor may object to dismissal and ask that the case be
converted to chapter 7 so that apanel trustee could liquidate unencumbered non-exempt assets of
the estate for the benefit of creditors.

The standing trustee isrespongblefor seeking dismissd or conversion of casesinwhich the debtor
is delinquent in payments. The standing trustee should havein place controlsto ensure that prompt
action is taken regarding these ddinquencies. Early and accurate identification of problem cases
and prompt action by the standing trustee is essentidl.
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CHAPTER 8 - CHAPTER 13 DEBTORS ENGAGED IN BUSINESS

A. INTRODUCTION

Chapter 13 business cases may present many complex issues. Examples include the
incurrence of post-petition trade debt; business tax issues; use of leased premises for the
operation of the debtor's business, concerns about potentid liability clams, and questions
invalving ongoing liabilities to employees. There is dso a wide range of busness
sophisticationamong chapter 13 businessdebtorsand thedebtor'slevel of businessacumen
can cause concern regarding the source of fundsfor plan payments. Often the debtor needs
business budgeting, management, and accounting counseling to address needs of the
business.

B. IDENTIFYING THE CHAPTER 13 BUSINESS CASE

The effectiveness of the standing trustee's trestment of the business caseis dependent upon
the standing trustee's ability to make early identification of the potentia business case. The
employee responsible for thefirst level of "new case’ review in the standing trustegs office
should be trained to identify the characteristics of potentia business cases. The Code
defines a chapter 13 debtor engaged in business, at 8 1304(a), as "[d] debtor that is
self-employed and incurstrade credit in the production of income from such employment..."
However, it is often not possible to determine from the petition and schedules whether a
case fits within that definition. Further, abusiness debtor may incur trade credit after filing.
Therefore, the standing trustee should identify alist of objective criteriato aid theemployee
reviewing the cases to determine which cases merit further consideration as business cases
by the stlanding trustee.

Some factorswhich may indicate that achapter 13 debtor engaged in businessisabusiness
case include, the fallowing:

-the use of "dba" in the tyle of the case;

-designation on the petition as a business;

-debtor is self-employed;

-debtor isincurring trade credit in the production of income;
-debtor has one or more employess,

-debtor generates businessincome;

-the existence of inventory for manufacture and/or resale;
-the existence of trade debt;

-ownership and/or lease of business property;

-ownership of renta property;

-ownership and/or lease of office equipment, furnishings, and supplies;

Handbook for Standing Trustees
Effective 12/1/98 Page 81



-obligations for payroll taxes, busnesstax, red edtate tax and persondty tax;
-obligation for businessinsurance;

-schedules 1" and "J" include business income and expenses, and

-business expenses deducted from income to determine "disposable income.”

At a minimum a debtor with employees; a debtor requiring significant post-petition
unsecured debt; or a debtor in a business requiring a license and/or liability insurance to
protect the public, should be subject to increased monitoring to assure that employeeswill
be paid, that taxes will be withheld in appropriate amounts, and that ligbility, worker's
compensation and other insurance requirements will be met, aswell as any date licensng
requirements.

Whenthe standing trusteg's anays sindicates that achapter 13 casefiling may beabusiness
case, the standing trustee should inquire further to determine whether the debtor is actudly
engaged in busness. Some standing trustees conduct this inquiry a a meeting prior to the
§ 341(a) meeting; others request that the debtor bring documents such as tax returns,
financid statements and the like to the § 341(a) meeting and examine the debtor there.
Appendix E contains sample business examination checkligs.

C. DUTIES OF A STANDING TRUSTEE IN A BUSINESS CASE
1. Applicable Code Sections

If the debtor is engaged in business, the tanding trustee must perform certain dutiesin
additionto those performed in anon-business case. Specificaly, 8§ 1302(c) of the Code
requires that "[If the debtor is engaged in business, then ... the standing trustee shdl
perform the duties specified in 88 1106(a)(3) and 1106(8)(4)...]" Section 1106(a)(3)
requires that the standing trustee, "except to the extent that the court orders otherwise,
Investigete the acts, conduct, assets, liabilities, and financid condition of the debtor, the
operation of the debtor's business and the desirability of the continuance of such
business, and any other matter relevant to the case or to the formation of a plan....”
Pursuant to 8 1106(a)(4), the standing trustee is required "[a] s soon as practicable to
file a gatement of any investigation conducted..., including any fact ascertained
pertaining to fraud, dishonesty, incompetence, misconduct, mismanagement, or
irregularity in the management of the affairs of the debtor, or to a cause of action
avalableto the estate....”

2. Standing Trustee's Investigation of a Debtor Engaged in Business

The standing trustee's investigation of adebtor engaged in businesswill vary depending
upon the nature and size of the business.
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Itisadvisablefor the standing trustee to meet with the debtor and with debtor's counsd,
if the debtor is represented, prior to the meeting of creditors or to request that specific
documents be brought to the 8§ 341(a) meeting for examination and review. The
standing trustee should send al etter ingtructing the debtor to providethe standing trustee
withtax returns, financial statements and such other books and records of the business
as the standing trustee requires. The debtor should be directed to bring documents
reflecting the financia Stuation of the debtor's businessincluding the following:

a. copies of federal and state tax returns, dong with al supporting schedules, for
at least the two years preceding the filing;

b. copiesof financid statements furnished to athird party such asatrade creditor
or abank within thetwo years preceding thefiling of the petition, including, but
not limited to the balance sheet, income statement and cash flow statement;

c. current books and records of the business, including checks and check
registers,

d. monthly profit and loss satements for a least the year preceding thefiling;
e. current schedule of accounts receivable and accounts payable;
f. current insurance policies.

The standing trustee should advise the debtor of the debtor's duty to keep records,
make reports and give notice of the case under FRBP 2015.

3. Costof Investigation and Retention of Professionals

The gtanding trustee should ordinarily conduct the initid investigation and gether the
relevant booksand records. An outside professional should not beroutinely employed.
If a more extensive investigation appears warranted, the standing trustee may seek
approva to hire an outsde business examiner pursuant to 8327(). In that case, the
ganding trustee woul d first seek compensation for the professiona’s servicesto bepaid
as an adminidrative clam in the bankruptcy case. If the case lacks funds, the standing
trustee may seek to compensatethe professiond from the expensefundif pre-approved
by the United States Trustee.
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4. Contents and Filing of the Investigative Statement or Summary

As soon as precticable, the ganding trustee shall file with the court, and serve upon the
United States Trustee, a statement of theinvestigation. At aminimum, thefollowing list
of items should be addressed in the investigative statement:

a. nature and location of business,

b. number of employees,

datus of tax returns and tax delinquencies (federd, State, loca, employer,

property taxes, etc.);

Insurance;

business licenses,

condition of books and records,

summary of profit/loss Satements;

aging of account receivables and payables,

debts;

work-in-progress,

turnover actions, if gpplicable;

any fact ascertained pertaining to fraud, dishonesty, incompetence, misconduct

or irregularity in the management of the affairs of the debtor or to a cause of

action avallable to the estate; and

m. except to the extent the court orders otherwise, a statement concerning the
acts, conduct, assts, liahilities, and financid condition of the debtor, the
operation of the debtor’s business and the desirahility of the continuance of
such business, and any other matter relevant to the case or to the formulation
of aplan.

o

XTI o o o

Sample statements of business invedtigations are in Appendix F. If the investigation
uncovers evidence of fraud, the standing trustee should take appropriate action.

5. Periodic Monitoring

Following the investigation and report, the standing trustee can quantify the need for
continued monitoring of the debtor. The level of monitoring is dependent upon the
nature of the case and the business expertise of the debtor. Monitoring might includethe
debtor meeting with the business case analyst to review the budget, an evauation of the
debtor's accounting systems, an on-Site tour (or periodic on-ste tours) of the business
premises, the requirement that periodic operating reports be filed aong with bank
satements and tax deposits and payment forms and close monitoring of insurance
coverages. The standing trustee should monitor the case to ensure that the ongoing
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business, while in bankruptcy, is not in deeper finandid difficulty then at the time of the
filing of the case.

D. RIGHTS AND POWERS OF A CHAPTER 13 DEBTOR ENGAGED IN
BUSINESS

A debtor engaged in business has specid powersand rights pursuant to 8 1304(b). Unless
the court orders otherwise, a debtor engaged in business may operate the business of the
debtor.

A debtor engaged in business has the rights and powers of a trustee, subject to such
limitations or conditions asthe court prescribes, under 88 363(c) and 364 of the Code and
subject to any limitationson atrustee under those sections. Thus, subject to theselimitations,
a debtor engaged in business may use, sdll or lease property of the edtate, in the ordinary
course of business, without notice or a hearing, and may use, sdll or lease property of the
edtate out of the ordinary course of business with court approval. A debtor engaged in
businessmay incur business debt. The debtor engaged in business hastherightsand powers
granted to al debtorsin § 1303. The debtor engaged in businessisaso entitled to deduct
reasonable and necessary business expenses in arriving a "disposable income” The
ganding trustee should review both the debtor's business and persona budgets when
consdering disposable income.

E. DUTIES OF A CHAPTER 13 DEBTOR ENGAGED IN BUSINESS

A chapter 13 debtor who is engaged in business is subject to specific requirements not
applicable to the non-business chapter 13 debtor.

1. Applicable Code Sections

Section 1304(c) requiresthat "[a] debtor engaged in business ... perform the duties of
the trustee specified in 8 704(8) of this title" Section 704(8) requires the debtor
engaged in busnessto "...file with the court, with the United States Trustee, and with
any governmentd unit charged with respongbility for collection or determination of any
tax arising out of such operation, periodic reports and summaries of the operation of
such business, including a statement of receipts and disbursements, and such other
information as the United States Trustee or the court requiires....” Thisduty isamplified
in FRBP 2015 (c) which directs the debtor to keep a record of receipts and the
dispositionof money and property received; filethe reports and summariesrequired by
8§ 704(8), including a statement, if payments are made to employees, of the amounts of
deductionsfor al taxes required to be withheld or paid for and on behaf of employees
and the place where these amounts are deposited; to comply with the noticing
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provisons of FRBP 2015(a)(4); and, if the court directs, file and tranamit to the United
States Trustee a complete inventory of the property of the debtor within the time fixed
by the court.

2. Periodic Reports and Summaries of the Operation of the Business

The standing trustee should ingtruct the debtor and inform debtor's counsd, if any, to
file periodic operating reportsand to atach acopy of themonthly bank statementsfrom
its bank, credit union, savings or ather financid inditution. The periodic reports should
be reviewed by the standing trustee to ensure, a a minimum, that the debtor is
complying with governmenta requirements such as the tax laws and that the debtor is
mesting applicable lega obligations required of an employer (e.g., licensing, insurance,
workers compensation). Many standing trustees have devised operating report forms.
Sample operating report forms are attached in Appendix E.

F. EVALUATING ATTORNEY FEES IN A CHAPTER 13 BUSINESS CASE

The fact that the standing trustee identifies a particular case as a business case does not
automdicdly judtify a sgnificant increase in the debtor's attorney’ s fees. Many variables
must be considered when analyzing afeerequest. Attorneys routingly provide servicesto
business debtors that are in addition to the services provided to the average consumer
debtor. Inmany caseswith joint chapter 13 debtors, one spouseis sdf-employed whilethe
other spouse has outside employment. 1n these cases the debtor's attorney not only hasto
establish a household budget, but dso a business budget. The complexity of the issues
involved in the case isa significant factor. A debtor’ sattorney who ded swith the Interna
Revenue Service in securing an agreement in atax issue, works out a payment planwitha
secured lender or renegotiates business lease with alandlord, is likdly to judtify a higher
attorney fee than that ordinarily allowed in aroutine chapter 13 case. The reasonableness
of the debtor's attorney fees should be evauated by the standing trustee and an objection
filed when the trustee determines the fees exceed the value of service provided.
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CHAPTER 9 - FINANCIAL AND OPERATIONAL POLICIES, PROCEDURES AND
REPORTING REQUIREMENTS

A. DEPOSIT AND INVESTMENT OF FUNDS

The deposit and investment of funds are governed by 8§ 345. The standing trustee shall
maintain bank or investment accounts which will yield the maximum reasonable net return,
taking into account the safety of such depodt or investment. A standing trustee must use a
banking ingtitution for the deposit of receipts. The banking ingtitution must be federaly
insured by the Federa Deposit Insurance Corporation (FDIC) and must otherwise comply
withthe requirements of the Bankruptcy Code and the United States Trustee. The standing
trustee must notify the United States Trustee of theidentity of each banking ingtitution where
funds are held.

When a ganding trustee receives funds, the funds are to be deposited to the appropriate
bank account immediately after receipt.

Under no circumstances may receipts from debtors be deposited to the standing trustee's
business, persond, or law firm trust accounts or salary and expense account.

1. Types of Accounts

The standing trustee must maintain a pre-confirmation trust account, a post- confirma:
tion trust account and an operating expense trust account. Other specia accounts may
be required or established with approva of the United States Trustee.

2. Pre-Confirmation Trust Account

This account is used to deposit funds received from debtorsin chapter 13 cases prior
to confirmation of the plan. Upon confirmation of the chapter 13 plan, the standing
trustee will transfer the debtor's pre-confirmation payments to the post-confirmation
trust account and any interest earned on the funds to the operating expense trust
account. If the case is dismissed prior to confirmation, the standing trustee will refund
the payments and any interest earned to the debtor after deducting any 8 503(b)
awards ordered by the court.

The United States Trustee may authorize the standing trustee to maintain pre-confir-
mation depodits in interest bearing accounts only  after determining that the standing
trustee maintainsasystem able to compute accurately the amount of interest earned and
issue Internal Revenue Service Form 1099. If interest of $10 or moreis earned on the
deposit prior to converson or dismissa, the ganding trustee must  prepare and mall
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Form 1099 to the Internal Revenue Service and to the debtor. The United States
Trustee may provide written authorization to astanding trustee to maintain apre-confir-
mation trust account as a separate account within the post-confirmation account if the
United States Trustee has determined that the standing trustee's accounts reflect the
pre-confirmation deposits separately, credit the interest earned to the appropriate
deposit, prevent the transfer of accrued interest to the expense trust account beforethe
plan is confirmed and thét, in the event the case is dismissed prior to confirmation, the
standing trustee will be able to compute and pay over to the debtor the exact amount
of interest earned and issue a Form 1099, whenever required.

3. Post-Confirmation Trust Account

This account is used to deposit funds received from debtors for cases with confirmed
plans and to make payments according to plans. All funds received prior to plan
confirmation are to be transferred to this account as soon as the order of confirmation
has been entered. This account is to be used to make disbursements of the percentage
feeto the operating expensetrust account. Interest earned by thisaccount istransferred
to the operating expense trust account at least monthly. The standing trustee's
accounting records must reflect dl transactions of this account, including receipts,
disbursements and interest earned.

4. Operating Expense Trust Account

This account is used to depost al percentage fee income from the post confirmation
trust account, interest income, court ordered 8 503(b) awards and any other receipts
not alocable to a specific case. Under no circumstances should the standing trustee
deposit chapter 13 derived income into any account other than the operating expense
trust account. The account must be interest-bearing, unless otherwise gpproved by the
United States Trustee.

The operating expense trust account is used to pay al actual and necessary expenses
approved by the United States Trustee, standing trustee's compensation/benefits and
payments to the United States Trustee System Fund under 28 U. S.C. § 586(e)(2).
Expenses for other purposes or for any portionof genera office expensesunreated to
the adminitration of the stlanding trustee's chapter 13 cases may not be paid out of the
operating expense account.

5. Special Investment Accounts

The standing trustee is to invest funds not needed for immediate disbursements in
interest bearing accounts or certificates of deposit of financia indtitutionsinsured by the
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FDIC. Upon approva of the United States Trustee, the standing trustee may invest in
obligations of the United States Treasury (U.S. Treasury Bills, Bonds or Notes). The
ganding trustee is not to invest in repurchase agreements (repo's) or reverse repo's as
they are not insured by the FDIC; or in non-bank money market accounts or
commercid paper. The standing trustee is not to make any investments that would
delay disbursements under confirmed plansin violation of the anding trustegs duty to
make timely paymentsto creditors.

6. Requirements Pertaining to Depositories

The standing trustee may only use a depository that complies with the requirements of
the Code and the policies of the United States Trustee. The United States Trustee can
provide the standing trustee with a list of depositories that meet the requirements. A
depository requesting to be added to the list should contact the United States Trustee
for the specific requirements. Therequirementsinclude, but are not limited to, providing
origind canceled checks with the monthly bank statements, submitting monthly or
quarterly bank balance reports to the United States Trustee, and certifying, intheform
of an affidavit, that a standing trustee has not and will not receive favorable treatment
inuring to the persond benefit of the standing trustee. Any depository in which the
trustee maintains chapter 13 fundsis to be directed by the standing trustee to provide
the United States Trustee with an affidavit detailing any persond financid rdaionship
with the standing trustee and, if such areaionship exids, a Satement that the trustee
does not receive any preferentid trestment. The depository must agreeto providethe
United States Trustee bank records upon request. If a depository failsto comply with
the requirements of the United States Trustee, the standing trustee should promptly
notify the United States Trustee and arrange to move the funds to another depository.

7. Collateralization of the Standing Trustee's Deposits

It isthe respongbility of the standing trustee to ensure that the banking inditution isin
compliance with 8§ 345 to the extent of the standing trustee's deposits. The standing
trustee isto deposit trust funds immediately upon receipt in trust accounts in financia
inditutions insured by the FDIC and gpproved by the United States Trustee to receive
such funds. Generdly, financid inditutions must collaterdize dl chepter 13 trust
accounts on depogit by an individud trustee a a specific financid inditution. These
accounts include interest income, to the extent account balances exceed $100,000.
However, pursuant to 12 C.F.R. § 330.11 (d), with the gpprova of the United States
Trustee, passthrough insurance coverage is available for individua debtor funds
deposited in a commingled account consisting of funds received from numerous
debtors, if the following two requirements are met: (1) the deposit account records of
the insured depository must expresdy and specifically disclose the existence of the
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fiduciary rdationship; and (2) the records maintained by or on behdf of the standing
trustee must detail the extent of each debtor's interest in the commingled funds on
deposit. 12 C.F.R. § 330.4 (b).

In order for the United States Trustee to authorize such an action, the United States
Trustee must receive the following written assurances:

a. The financid inditution must provide written evidence thet its depost account
records specificadly disclose the existence of afiduciary relationship. Words such
as "trust account” or "trustee’ must be used. To verify that account records
continue to reflect the existence of afiduciary relaionship, the depogitory ingtitution
shdl be required to provide an affidavit to the United States Trustee on an annud
basis. This is to be included in the bank's annual affidavit regarding persona
financid relaionships with the sanding trustee.

b. The standing trustee must provide written evidencethat he or she maintainsrecords
in the regular course of business which reflect the interest of each debtor in the
commingled funds deposited to the trust account and that each of the respective
interests is less than $100,000. Although dl funds for a particular debtor will
ordinarily bemaintained in oneaccount and inasnglefinancid inditution, astanding
trustee may occasionaly hold debtor funds in multiple accounts or in a certificate
of deposit. To ensure the $100,000 insurance limit is not exceeded, the United
States Trustee must also be able to ascertain from the standing trustee's records,
the amount and location of al funds held on account for each estate, including funds
deposited into separate trust accounts or certificates of depost. While there isno
prescribed way to accomplish this, it is preferablethat the standing trustee provide
a computer generated report which identifies each case and the amount held on
account for the case, and demongtratesthat the report has been reconciled with the
last monthly bank statement(s).

If the United States Trustee authorizes collateral to be released, the United States
Trustee must receive a follow-up report from the standing trustee annudly, or more
frequently as the United States Trustee deems reasonable and appropriate.

Thefinandd inditution may meet this requirement by depositing securities of the kind
gpecified in 31 U.S.C. § 9303 in an amount gregter than the excess over FDIC limits
as determined by the United States Trustee. These securitiesmust be pledged into the
account of United States Trustee with the Federd Reserve Bank Branch serving the
financid inditution. In lieu of depositing securities with the Federal Reserve Bank, an
indtitution may post a surety bond with the United States Trustee to cover any excess
over $100,000. Such bond and form must be approved by the United States Trustee.
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The United States Trustee obtains summaries of the amountson deposit from each bank
being used by a standing trustee in order to assst in monitoring standing trustee
accounts and bonding requirements. The United States Trustee also receives a report
from the Federd Reserve to review the sufficiency of the collatera posted by the
banking inditutions. The standing trustee must assst the United States Trustee in
obtaining bank statementsor summariesof amountson deposit. An authorization for the
bank's release of information to the United States Trustee is required from the standing
trustee.

B. FINANCIAL REPORTING AND RECORD KEEPING

Section 704(2) places the duty on the standing trustee to be accountable for all property
received. When considering the number of cases assigned to a standing trustee and the
resulting number of transactions experienced in these cases, it isimperative that the standing
trustee design, document and implement a comprehensive system of record keeping,
financid reporting and interna controls.  If necessary, the standing trustee should seek
approvad from the United States Trustee to employ a professona with competent
experienceinthisfidd. Severd examplesof internad control proceduresarediscussedinthis
chapter. The standing trustee's records are to reflect the accurate results of operations.

1. Characteristics of Accounting Procedures

a. Operating Responsibilities. The accounting system should be designed to
fecilitate preparation of internd reportsthat will assst employeesinthe performance
of their duties.

b. Current Records. Records should be updated daily and reflect each day's
activitiesseparately from that of another day. The records should show thefinancia
position as of a specific date.

c. Safeguarding of Accounting Records. Accounting records should be
stored in secure facilities. Accounting records must receive adequate protection to
avoid aposshility of loss dueto fire or other natura disaster.

d. Subsidiary Control Accounts. Subsidiary records must be reconciled
periodicaly with generd ledger account balances.

e. Audit Trail. The records and systems must be designed to dlow the standing
trustee or auditor to trace and verify transactions through the standing trustee's
record keeping system, including eectronic records.
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2. Records to be Maintained by the Standing Trustee

a. General Ledger. The genera ledger contains a listing of al bookkeeping
accounts maintained by the standing trustee. These accounts are necessary to
prepare the chapter 13 budget and annual report, as well asto assist in managing
other financid duties.

Automating the record keeping process will provide greater interna control and
effidency.

Appendix G contains asample generd ledger.

b. Cash Receipts Journal. The cash receipts journd is used to record, in one
journd, al receiptsby the standing trustee. A cash receiptsjournd isrequired to be
maintained as part of the accounting system.

See Appendix H for a sample cash receipts journd.

c. Cash Disbursements Journal. All disbursements are to be made by check
and are to be recorded in the cash disbursements journal.

See Appendix H for a sample cash disbursements journdl.

d. Individual Case Cash Receipts and Disbursements Ledgers.Individua
receipts and disbursements need to be posted from the cash receipts and
disbursements journas to each individua debtor ledger. There is automated
software available to maintain the debtor ledgers.

e. Fixed Asset Register (Inventory). The fixed asset register is a subsdiary
account of al fixed assets owned by the trust operation. It should include dl assets
that exceed $250 in vdue and have a useful life of at least one year. The account
should ligt al increases and decreases to the fixed asset register. Upon disposition
of assts, the standing trustee should dd eteitems from the register and identify their
disposition. For example, assets were gpplied toward the purchase of upgrades or
assets were of no vaue and donated to a charity. The register should be provided
to the United States Trustee annudly. All assets should be lised with a serid
number or an identification number.
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C. ACCOUNTING REPORTS
1. Final Reports

A find report must befiled promptly for each chapter 13 caseafter fina distribution and
after dl checksrelating to the case have cleared the bank.

2. Periodic Debtor Reports

Periodic debtor reports should be mailed by the standing trustee, at least annudly, to
the debtor and the debtor's attorney. The report will show al receipts from the debtor
and disbursements made by the standing trustee during the reporting period. Addition-
aly, the report must indicate the debtor’s undistributed funds on hand. The standing
trusteemust maintain acopy of thesereportsor certify to the United States Trustee that
the reports have been sent to the debtor.

See Appendix | for sample periodic debtor reports.
3. Monthly Reports

Monthly reports are required to monitor actual expenses against gpproved budgeted
expenses, monitor the amount of a standing trustee's bond, monitor disbursements to
creditors, and monitor collateraization of funds pursuant to 11 U.S.C. § 345, as well
as to determine any necessary adjustment to the standing trustee's percentagefee. The
report to the United States Trustee must be sent within thirty (30) days after the end of
the month unless otherwise stated by the United States Trustee.

See Appendix Jfor a sample monthly report.
4. Annual Reports

The danding trustee must submit an Annual Report in the format prescribed by the
Executive Office for United States Trustees for the period covering October 1 to
September 30, or for the portion of the fisca year during which the standing trustee
serves. Annud reports are to be submitted to the United States Trustee no later than
November 15 following the end of the fiscd year, or if the standing trustee does not
serve through the end of the fiscd year, within 45 days from the end of the period in
which the standing trustee served.

The report states the gross amount received by the standing trustee, the amounts
disbursed under plans, the amounts disbursed to the operating expense trust account
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for compensation and expenses, the amount of interest earned, the amounts returned
to debtors, and the amount to be remitted to the United States Trustee for payment to
the United States Trustee System Fund.

See Appendix K for the 1998 annua report form and instructions.
D. SECURITY AND PERSONAL SAFETY CONSIDERATIONS

Participants in the bankruptcy system run the unfortunate risk of becoming the target of
threats, violence or other crimes. As aresult, the sanding trustee must take al reasonable
measures to insure the safety and security of employees, debtors, creditors and other
persons involved in Chapter 13 cases. Each office should prepare awritten security plan
that addresses such issues as emergency evacuation procedures and instructions to be
followed in case of fire, bomb threat, severe weather conditions or other threatening
conditions. Unauthorized access from public areas to secure aress of the office may be
controlled by deadbolt locks, punch locksor smilar devices. Visitors should not be cleared
Into secure areas of the office until theidentity of the staff member that they wishto seeand
the purpose of their visit has been ascertained, and clearance from the staff member in
guestion has been obtained. All staff members should be provided with the phone numbers
necessary to contact police, fireand medica emergency personnd. All saff membersaso
should know the location of the nearest fire darm. If threats to disrupt 8§ 341(a) meetings
or other office functions have been received, or if such activity is anticipated, the standing
trustee should immediately contact the United States Trustee to determine the best course
of action, including seeking authority to employ a security guard to assst in maintaining
order.

All security concerns should be taken serioudy, and prudent countermeasures should be
implemented in consultation with the United States Trustee. The United States Marshas
Service, locd police departments and other law enforcement agencieswill frequently assst
in providing a security threat assessment upon request.

E. SPECIAL CONSIDERATIONS FOR COMPUTER SYSTEMS
1. Selection of a Computer Service Provider
The standing trustee should automate the chapter 13 financia reporting, accounting, and
case adminidration sysems. There are numerous companies that offer computer

systems cgpable of producing reporting forms and handling the other reporting
requirements outlined in this Handbook.

Handbook for Standing Trustees
Effective 12/1/98 Page 98



The United States Trustee does not endorse or recommend any particular - computer
System or service provider.

If the service provider processes financia transactions on behaf of the trugt, the
danding trustee should consder whether the service provider should have an
independent audit of itsinterna controls over transaction processing. See Statement
of Accounting Standards No. 70. Software utilized by the standing trustee for
accounting processes should have interna controls.

2. Accounting Manual and Systems Documentation

The uniform recording of transactionsis essentia to the production of reliable reports.
Accordingly, it is essentid that ingtructions be established for processng routine
transactions.

Where the records are automated, systems documentation should be maintained.
Systems documentation is comprehensive written information about a software system
which explains what it does, how it works and how it operates. It enables design
problems to beidentified and corrected and providesinstructionsfor new userson how
to operate the sysem. A computer user list should be maintained. There are other
computer security issues involved. The standing trustee should be familiar with the
security issues and implement gppropriate controls.

3. Security

Theintegrity and accuracy of the computerized sysemsarecritica to theadminigration
of cases. Consequently, there are specid internad control considerationsthat ariseina
computerized environment. The standing trustee must ensure that the computer system
used for chapter 13 case adminigration, financid reporting, and accounting containsthe
following security and internal control measures, at a minimum:

a. The standing trustee should establish unique passwords for each user. Passwords
should be changed at least semi-annudly or upon termination of auser. Additiona
password controls are appropriate for certain functions, such as initiating bank
account transfers or generating disbursement checks. Software should be capable
of identifying the user.

b. Accessto change datafields, such as a creditor's name, address and distribution
amounts should be further limited by password or data entry controls to those
employees who have a need for access to these fields.
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c. Insystems which access bank accounts via modem, the ability to access or to
transfer funds should be limited to the standing trustee and one authorized
employee.

d. The software should contain a tamper-proof feature that consecutively numbers
checks as they are printed. The software should prohibit the reuse of the check
numbers of voided checks. The number sequence on manua checks should not
duplicate the computer-generated numbers.

e. Theblank checksshould aso contain acontrol number. Thestanding trustee should
maintain alog of these control numbers and account for every check that is used.

f.  The software should prevent the deletion of transactions.

g. There are other computer security issuesinvolved. The standing trustee should be
familiar with the security issues and implement gppropriate controls.

h. “Exception reports ... .. kick out reports,” "trace reports’ or “error reports’
generated by the computer system must be reviewed timely to ensure the integrity
of data processed.

I.  Thecomputer should be safeguarded from unauthori zed accessand use. Computer
hardware and software should bein asecure, limited accessarea. Only authorized
users should be able to gain access to the chapter 13 computer programs and data
viathe termina network or modem.

j.  The computer program should include automatic edit checksto detect data entry,
computer program and other errors.

k. The system should be backed-up daily. A copy of the backup should be stored
offgte weekly. The backup diskette, tape, or other media should be tested or
rotated periodicdly to ensure its continued rdiability.

F. INTERNAL CONTROL FEATURES

The standing trustee must establish and maintain a system of interna controls to safeguard
trust funds and property, to ensure the integrity of financia record keeping and reporting,
and to discourage employee theft.

A gtrong internd control environment includes, but is not limited to, the components
described below:
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1. Personnel Management

a. Thepreviousemployment references of prospective employees should be checked
by the standing trustee.

b. The ganding trustee must be actively involved in the entire standing trustee
operation and must actively supervise employeesin the performance of their cash
management and accounting duties. Employee fraud indicators are provided at

Appendix L.

c. Documenting routine staff proceduresand developing writtenjob descriptionshelp
the standing trustee ensure consistent taff performance.

d. Unannounced rotation of dutiesis an important principle of internd  control. The
rotation should be of sufficient duration to be effective. Rotation of personnd aso
can be avduable ad in the ganding trustee's overdl training program.

e. Personnd poalicies should include effectivetraining of employees before assgnment
to more responsible positions and evauating and  reviewing job performance with
each employee. Records of employees time and attendance should be maintained
and reviewed by the standing trustee. Records should adso be maintained to
document overtime worked for which staff are paid.

f.  The ganding trustee should implement avacation policy which providesthat active
employees be absent from their duties for an uninterrupted period of not less than
one week. In order for this policy to provide an effective internd contral, it is
imperative that another employee assume the duties performed by the absent
individud.

2. Segregation of Duties
The participation of two or more persons in a transaction causes the work of one to

serve as proof for the accuracy of the other. Idedly, duties should be arranged so that
no one person is respongble for any transaction from inception to termination.

a. The gtlanding trustee mugt be actively involved in the process of issuing dl checks,
authorizing stop payments, and reviewing the monthly reconciliation of the bank
datements.
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b. Wherever possble, cash handling duties should be separated from the record
keeping functions. Interna controls are strengthened whenthefollowing dutiesare
divided among the standing trustee and severd employees. receiving and logging
receipts in the cash receipts log; restrictively endorsing checks; preparing deposit
dips, making depogts; reconciling bank statements; reconciling the cash receipts
log to bank statements; and having custody of blank checks. When smdll gaff size
precludes segregating duties, the sanding trustee must be more actively involved.

c. Individuasinvolved in the preparation of trust and expense disbursement checks
should not be involved in the mailing process. Segregation of these duties, when
possible, avoidsaccessto signed checksby persons capable of inserting improper
checksinto the disbursement cycle.

d. Dishursament checks that are returned, because of inadequate address or other
reasons, should be processed by an individua not involved with the initia check
authorization, preparation or bookkeeping.

e. Inmost operations, the standing trustee should consider opening and reviewing the
bank statements and canceled checks prior to providing the information to the
employee responsible for the bank account reconcilement. Employeg(s) involved
in the reconcilement process must not have check disbursement respongibilities.

f.  Whenafacamile check sgning machineisused, procedures designed to overcome
the absence of direct sgner involvement must be established. Procedures would
include sole contral of the signature plate by the standing trustee or a single
authorized gaff person monitoring of the machines meter indicating number of
sgnatures affixed. Use of a signature slamp would require redtriction to a
designated person, security of the stamp in a locked safe or compartment and
restricted access to the secured compartment.

3. Monitoring Bank Accounts and Check Stock

a. All trust, expense and other bank accounts should be reconciled monthly. Both the
preparer and reviewer shouldinitid and datethereconciliations. Any unusua entries
on the bank statements should be investigated. Bank account reconciling items
requiring correctionshould beresolved in atimely manner. Reconciliations must be
reviewed and gpproved by the standing trustee and approva indicated by sgnature
of the standing trustee. The best available verification that detail case records
properly reflect overdl receipt and disbursement activity is the reconciliation of
debtor ledgerswith checking and time deposit balances. Thisreconciliation must be
conducted on amonthly basis.
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b. Blank check stock and deposit dips should be kept in asafe or locked file cabinet
or room with restricted access to prevent unauthorized access and use. Blank
checks should be consecutively numbered either by the bank or by the standing
trustee's automated data processing (ADP) system.

c. Voided checksshould befiled numericaly with canceled checksor  consecutively
in avoided check file. In ether case, the standing trustee should maintain strong
controls over voided checks.

d. Checksthat have been outstanding for more than 90 days (sta e-dated) or checks
returned by the post office (i.e., for aninadequate address or some other reason)
should be processed by anindividud uninvolved with initid check preparation and
authorization. The checks should be voided and the cause of the problem
researched and corrected before the checks are reissued. Documentation should
be maintained to verify the efforts undertaken.

4. Receipts

a. Upon receipt, currency and checks are to be recorded in the cash receipts log.
Checks should beredtrictively endorsed inwriting or by stamping "' For deposit only
to ”

b. Debtor payments should be endorsed immediately upon receipt. Currency and
checks must be kept in asafe or locked cabinet until deposited. Funds are to be
deposited immediately after receipt.

c. Debtor paymentsshould beidentified, batched and brought under numerica control
to ensure that al checks recelved are deposited.

d. Debtor payments should berecorded oninput sheets, deposit tickets prepared and
funds deposited on adaily bass.

e. Payers should be ingtructed to makes checks payable to "Office of Standing
Chapter 13 Trustee.”

f. Bank lock box systemsremove subgtantidly al debtor payments from the standing
trustee's officeand accordingly represent astrong interna control tool. Advantages
and costs of abank lock box system should be considered.
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g. Creditor overpayments and NSF checks should be formaly recorded and
monitored until resolved.

h.  Supporting documentation for receipts, such as transmitta letters, sde orders or
notices, and reports of sale, must be kept in the financid section of the casefile.

5. Handling Currency
a. The standing trustee should discourage payments in currency.

b. When the danding trustee cannot avoid accepting currency, the following
procedures apply:

D Provide a pre-numbered receipt to the payer and immediately deposit the
funds in the account.

2 If it is not possble to depost funds immediady, because the standing
trustee usesaremote bank, immediately convert the currency toacashier’s
check or money order and place it in a secure location until deposited.

3 If currency isreceived latein the day and it isimpossible or impracticd to
follow the above procedures, secure the fundsin a safe or locked drawer
until the next business day when these procedures can be carried out. The
ganding trustee dso may want to investigate the possibility of using the
bank’ s night depository or 24 hour services if the bank is not in aremote
location.

c. All supporting documentation in connection with handling currency should be kept
together in the financiad section of the case file to provide an audit trail. When an
employee handles currency, the standing trustee needs to verify that the amount of
the check or money order matches the amount of fundsinitialy turned over to the
employee.

6. Electronic Transfer of Funds

The standing trustee may berequested to, or, in the case of transfersfrom governmental
entities, may be required to accept eectronic transfers of funds from the debtors or
from debtors employers. The standing trustee should be aware that the primary
problem arisng with such transfers is that of ensuring that the receipt is properly
identified to the debtor and case.
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Electronic trandfers of funds to the standing trustee may be initiated in two ways.

a. Transfers Initiated by the Debtor’s Employer: The debtor's employer
may request that the standing trustee provide the standing trustee' s bank routing
number and bank account number in order to effectuate an e ectronic fund transfer.
The employer initiates and controls the timing of the transfer. The standing trustee
should be aware that the eectronic fund transfer may not have attached the
necessary information (i.e. debtor name, case number or debtor address) toidentify
wherethefundsareto beapplied. Therefore, when the standing trusteeisrequested
by an employer to accept ectronic fund transfers, the stlanding trustee should set
up procedures to ensure that the standing trustee receives sufficient information
about a transfer to post it to a particular case at the time that the payment is
recelved by the standing trustee.

b. Transfers Initiated by the Standing Trustee at the Debtor’s Request:
The standing trustee may initiate the transfer of funds eectronicaly from the debtor
pursuant to a prior agreement with the debtor. The standing trustee controls the
timing of thetransfer. To accomplish thistransfer, the Sanding trustee providesthe
ganding trustee' s bank with prescribed information that will cause the fundsto be
drawn from the debtor’s account and credited to the standing trustee’ s account.
The standing trustee should consider the fact that payments can be returned for
insuffident funds, lack of account or lack of authorization. The debtor has sixty
(60) days from the time when the transfer first appears on the bank statement to
disoute the transfer.  In the meantime, the standing trustee may have received
additional dectronic fund transfersfrom that debtor. The standing trustee must then
determine whether the other payments which have beenreceived intheinterim are
authorized.

If agtanding trustee isrequired by law to participate in dectronic trandfers of funds, the
standing trustee must advise the United States Trustee. If the standing trustee eectsto
participatein thisform of fund trandfer, the Sanding trustee must seek authority fromthe
United States Trusteeto do so. In ether event, it isimperative that the standing trustee
evaduate and/or indtitute interna controls to compensate for any effect on the audit trail
of monetary transactions.

7. Disbursements

a. Cashiers checks may only be used under extraordinary circumstances, upon
approval of the United States Trustee. A copy of the cashier's check and related
documentation must be maintained in the casefile. Counter checks may never be
used.
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b. All checks must Sate that the check will be void if not cashed within 90 days. Stde
outstanding checks must be canceled and reissued within 120 days.

c. Debtor refund, converson and dismissa payments must be made promptly by
check.

d. Proceduresfor dectronic fund transfers should be discussed with the United States
Trugstee

8. Maintaining Case Records

a. All cases, files, paper and computer accounting records, as well as the computer,
should be stored in secure facilities, and not accessible to the public.

b. The standing trustee should devel op and maintain awritten office disaster recovery
planfor thefinancia and adminidrative records, aswdl asfor the computer system
and data. Off-site storage of backup files for al critical records should be
maintained in the event of natura disaster or physicd damage to the premises.

c. Depending on the type of automated data processing software used, the standing
trustee should request that the case records be made availablein an ASCI I format.
If thisis not possible, the standing trustee should find out if the vendor will provide
an dectronic copy of the standing trustee's case records. Either of these features
enables sanding trustees to transfer data more easily to another software product
should the need arise.

G. TAXES

The tax obligations applicableto the standing trustee are generdly discussed inthis section.
The standing trustee should consult with an atorney or accountant pecidizingin tax issues
on any questions rdating to tax returns or tax obligations of debtors and/or the standing
trustee operation. Payment of such consultants from the expense fund requires prior
gpprova of the United States Trustee.

1. Chapter 13 Debtors

The standing trustee has no obligation to prepare or file tax returns for chapter 13
debtors. Sections 6012(b)(4) and 1398(a) of the Internal Revenue Code (IRC) only
gppliesto atrusteein chapter 7 or to achapter 11 caseinvolving anindividua. Under
IRC 81398, when an individual files a chapter 7 or a chapter 11 case, a separate
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taxable entity known as the bankruptcy estateis created. Inthese cases, thetrusteeis
required to filetax returnsfor the bankruptcy estate. Sincethe chapter 13 debtor isnot
subject to the separate entity rulesof IRC § 1398, the standing trustee has no obligation
to prepare or file tax returns for the chapter 13 debtor.

However, if thedebtor's caseisdismissed prior to confirmation and the standing trustee
has maintained the funds in an interest bearing account and more than $10.00 in
refundable interest has accrued, the standing trustee must file aform 1099-INT.

Converted cases should be reviewed by the standing trustee for any possible taxable
events which may have occurred during the adminigtration of the case by the debtor in
possession, the chapter 7 trustee or the chapter 11 trustee. The chapter 7 or chapter
11 trustee should havefiled al gppropriate tax returns at the time of converson. Any
unpaid tax debt incurred by the estate prior to converson must be addressed in the
chapter 13 plan.

2. Chapter 13 Operations

With respect to the standing trustee operation, the anding trusteeisrequired tofile all
appropriatetax reportswith local, state and federa agenciesand pay any amounts due.
Included in these reports are such items as the employees W-2 forms, the annua
federa unemployment tax report, quarterly federd and state payroll tax reports,
quarterly state unemployment tax returns and 1099's asrequired by law. The standing
trustee should regularly review dl federd, stateand loca laws and ordinancesto ensure
full compliance with al reporting requirements.

In many locations, the standing trustee is not subject to state and local property taxes,
but the requirements may vary. The stlanding trustee is expected to pay any required
date or locd tax promptly.

H. ANNUAL AND AMENDED BUDGETS

The slanding trustee must maintain an accounting system thet will, a aminimum, providethe
United States Trustee with the revenue and expense detail necessary to caculate the
appropriate percentage fee and to determine funds available to pay standing trustee
compensation.  Budget submissionsareto reflect estimated actua and necessary expenses
and as such should be based on historical data, competitive bids, market research, and
other analytical methods acceptableto the United States Trustee. Budgetswill be amended
for unanticipated expense amounts that could not be finaized during the annual budget
review process. Budgets should not include amounts for items or services for which there
IS no purchase or implementation date.
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The fisca year for the Chapter 13 standing trustee is October 1 to September 30. The
gandingtrusteeis provided astandardized budget formwithingtructions, availableon disk,
no later than June 1 of every year. The standing trustee will prepare the budget for the next
fiscd year usang the most recent financid and casdoad information available, relevant
market research and competitivebids. Budget estimatesmust reflect anticipated actud and
necessary expenses and should be based on historical data, competitive bids and other
andytica methods acceptable to the United States Trustee. The United States Trustee will
advise the stlanding trustee as to the specific date that the budget is to be completed and
returned. During the development of the budget, the United States Trustee and the standing
trustee should have an ongoing didogue as to any concerns, issues or requests that the
ganding trustee would like to address in the budget. This will speed the review process.
The 1998 budget form and ingtructions are included as Appendix M.

The standing trustee will receive, no later than October 1, an Order Fixing Compensation
and Percentage Fee (Order) and amemorandum from the United States Trustee asto the
approva of the budget for the new fisca year. If there are unresolved expenditures, the
budget will be approved, except for those line items in dispute. (See Chapter 9. |. on
Informal Budget Digpute Resolution).

Theannua budget representsthe standing trustee's best estimate of receipts, disbursements
and expenses for the upcoming year. Amended budgets are submitted to document
unexpected changesin the operation and request increases or decreasesin percentage fees
and expenses. Depending on the degree of  variance from the origina budget, the United
States Trustee will advise the standing trustee as to the documentation necessary to support
anamendment. For example, in the case of minor changesto budget lineitems, the United
States Trustee may accept aletter of explanation. The standing trustee will receive written
natification from the United States Trustee of gpprova or disgpprova of changes to the
budget line items. If the amended budget requires a change in the compensation or
percentage fee, the sanding trustee will receive a new Order and a letter from the United
States Trustee advising as to the gpprova of the expenditure.

The standing trustee is required to submit an amended budget for approva for any budget
deviations which cause:

-achange in the sanding trustee’ s compensation or percentage fee;

-any increase in employee expenses (except for overtime and benefits relating to
overtime);

-any increase in an employee s dary;

-any payment to a standing trustee, a relative of a standing trustee or an entity in
which a ganding trustee has afinancial or ownership interest (see Chapter 4)

-any increase in lease payments, or
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-any previoudy unbudgeted item.

However, except as to the above items, an amended budget is not required for any
deviation in aparticular summary lineitem from the last gpproved budget less than 10% or
$3,000, whichever is grezater.

This provision does not supersede applicable requirementsfor the standing trustee to obtain
gpprova from the United States Trustee for a proposed expenditure.

1. Operating Expense Line Items

The standing trustee may make necessary pregpproved expenditures from fiduciary
expense funds to administer the cases efficiently and effectively. Expenses must be
reasonable, actuad and necessary; relate to the duties of the standing trustee; and be
supported by appropriate documentation. Expenses must be paid each month before
the standing trusteg's persond compenseation is paid. The following budget categories
are explained:

a. Employee Expenses: Chargesfor sdaries and wages, including overtime and
bonuses paid directly to employees, amounts withheld for the employees share,
and amounts paid for the employer's share of benefits, taxes, etc. Except as
provided in the Fina Rule on Qudifications and Standards for Standing Trustees,
28 CFR 8 58.4(d)(1)[see Appendix A], the standing trustee shal not employ a
relative of the standing trustee. The standing trustee dso shdl not employ ardative
of the United States Trustee or of an Assstant United States Trustee in the region
in which the standing trustee has been appointed or a relative of a bankruptcy
court judge or of the clerk of the bankruptcy court in the judicid digtrict in which
the standing trustee has been appointed.

The standing trustee must have a written position description for each employee.
These position descriptions should itemize dl duties performed by each employee
withsufficient clarity and detail that the positions described can be categorized for
purposes of determining salary, benefits, and promotion. Position descriptionsfor
new positions, and al revised descriptions, must accompany the annua budget
when submitted.

The standing trustee shall develop, and the United States Trustee shdl gpprove,
salary ranges for each position category and state whether the position is exempt
or nonexempt for purposes of overtime. The sdary ranges provide the standing
trustee and the employee with an established and appropriate entry level and
maximum level of compensation for each position. They aso document the skill
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levels, efforts and manageria obligations necessary for raises and promotions.
These ranges reflect the local market for a pogition requiring the same or Smilar
skills for the same number of hours. The standard practice isto base sdarieson
a40-hour work week. In addition to the position descriptions currently required
to be submitted to the United States Trustee, the standing trustee aso submits
proposed amended pay charts.

Ingenerd, the standing trustee should not provide pay raises more than once per
year. The date selected, anew calendar year, anew fisca year, or the employee's
anniversary date, should be used every year.

The standing trustee may devel op an overdl employee benefits package no greater
than that provided in the community in which the standing trustee's operetion is
located for amilarly Szed service businesses (i.e,, number of employees). The
ganding trustee should consider common cogt-cutting measures such as
co-paymentsfor hedthinsuranceand Hedth Maintenance Organizations(HMO's)
and shdl demondrate in writing, to the satisfaction of the United States Trustee,
that the tota compensation and benefit package provided to employees is
commensurate with compensation and benefits packages provided for the same
or amilar postions in smilarly-szed service busnesses in the community. The
ganding trustee shdl provide to the United States Trustee alisting of each benefit
and the cogt to the fiduciary expense fund of each benefit. Ceilings on the amount
of leave that may be accrued also should be disclosed.

Employee sdlaries and benefitswill be reviewed and monitored to ensurethey are
commensurate with services performed, but shdl not exceed the limitationsin 28
U.S.C. §586(e). The standing trustee may request to retain an outside compensa-
tion consultant approximately every five years to ensure that the compensation
(sdlary and benefits) system remains comparable to the loca market. No
employee of a sanding trustee may receive compensation and benefits of avaue
greater than compensation of astanding trustee for sanding trustee duties. If the
gtanding trustee wishes to increase the compensation and benefits of an employee
inamanner incons stent with the gpproved compensation system during any twelve
month period, the standing trustee shdl provide the United States Trustee with an
appropriate amendment to the budget, including a written judtification for the
increase, and wait for the United States Trustee to gpprove the change. The
gpplicable position description must accompany the amended budget.

The stlanding trustee must receive prior written gpprova from the United States
Trustee to increase the number of postions.
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b. Office Rent and Utilities: Charges for rentd of office space, including
conference rooms, garage space, and storage space; charges for utilities should
indude the service of heet, water, gas and dectricity to the extent they are not
included in the rental charge. Office rent for the standing trustee should be
reasonable and at or below the local market rate for comparable space. When
moving into new office space or renewing alease, the tanding trusteeisto obtain
rental ratesfor comparabl e spaceto ensurethat the contract rateisat or below the
market rate. Other factors considered when leasing space include ease of access
for debtors and location to the court. The amount of leased space also must be
reasonable and necessary to carry out the standing trustee's duties. While it is
difficult to formulate arule of thumb that gpplies to dl Stuations and recognizing
that there may be variations, it is suggested that the standing trustee rent total
space of approximately 250-350 square feet per person, excluding space for §
341(a) meeting rooms and offgite storage.

Cost savings are usudly redized when the standing trustee is able to commit to a
period of time exceeding one year. However, given changes in casdload, court
locations and other factors, long term leases are not advisable. Leases whose
terms extend beyond five years are discouraged.

Cc. Bookkeeping/Accounting Services: Charges incurred for al outsde
bookkeeping and accounting services necessary for the operation of the standing
trustee's office, including charges for preparation of payroll, payroll taxes, annud
reports, and reconciliation of bank accounts. Chargesin this category vary dueto
the composition of the standing trustee's staff. For example, some standing
trustees prefer to have a bookkeeper on staff, which reduces or diminates the
need for this service.

d. Computer Services: Chargesfor servicesfor the development, maintenance,
and modification of software systems, processing fees, data preparation,
conversonof datato another system, purchase of software programs, consulting,
and research and development, including initid processing fees charged by a
computer firm. This expense item does not include expenses rdated to training,
hardware, postage for noticing, or supplies.

The United States Trustee does not endorse or recommend any particular
computer system or provider, aslong as al Handbook requirements are met.

e. Audit Services: Chargesincurred for the services of any independent audit
firms. Each sanding trustee will have a least one audit per year.
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f.  Consulting Services: Charges incurred under contract with individuas for
sarvices by attorneys, gppraisers, and other professionals. Each consultant and
area of expertise must be specificaly identified in the budget. Prior approva from
the United States Trustee of any employment or retention of an outside profes-
gond is required. A standing trustee may budget a sum of money to pay for
anticipated services rendered by attorneys and other professondsin the course
of administering cases as distinguished from services arising from the appointment
of attorneys or other professonals under 11 U.S.C. 8 327. The standing trustee
should evauate and be prepared to justify any request to hire outside consultants
when (1) the service appears capable of being handled by staff employees or (2)
the cost of hiring an employeeto provide the serviceswould be more economicdl.

Most consulting servicesthat exceed $2,500 requirethestanding trusteeto receive
three price quotes. On renewable contracts, such as bookkeeping services, the
danding trustee may ask for costs over a three-year period to avoid an annual
bidding process. The United States Trustee may waive the requirement for three
price quotes for legad expenses. The requirement may also be waived by the
United States Trustee if the standing trustee is able to show that three sources for
price quotes were not available. See Chapter 9. H. 2., infra

If the standing trustee is sued or threatened to be sued, and (1) the conduct
complained of appears to have been performed within the scope of the standing
trusteg'sofficia dutiesand (2) the United States Trustee determinesthe use of trust
funds to defend the alegations under the facts presented is a necessary expense
incurred in the adminigtration of the standing trustee's cases, the United States
Trustee may authorize the standing trustee to use fiduciary expense funds to pay
for extraordinary lega expenses.

The standing trustee isto submit awritten request to the United States Trustee for
payment or reimbursement of the legd expenses at the earliest practicable time.
Disclosure in the standing trustee's annua budget is not considered a written
request for gpprova for purposes of this provison. The written request should
contain the following information: (1) adetalled summary of the facts surrounding
the challenged conduct; (2) the amount, terms and conditions of any retention
agreement for counsd; (3) copies of dl reevant documents, including letters,
pleadings, and other information the United States Trustee deems appropriate; and
(4) a budget describing the lega services to be performed with the anticipated
costs and charges of the services.
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The request for payment of the legal expenses will be re-evaluated each quarter
and conditioned upon the review by the United States Trustee of a written
quarterly status report from the standing trustee, or the standing trusteg’ s counsd,
together with additional documents the United States Trustee may request,
showing that the legal expenses continue to be actua and necessary expenses of
the trust operation.

Legd expensesincurred by the standing trusteein connection with actionsinitiated
by or against the standing trustee by or against the United States Trustee are
persona to the standing trustee and do not constitute actual and necessary
expenses of adminigtering a standing trustee's cases.

0. Noticing: Chargesincurred in providing noticing to interested parties, including
postage, supplies and processing costs.

h. Telephone: Chargesfor phone service.

I.  Postage: All posta chargesand renta of post office boxes, except thoserelated
to noticing.

j. Office Supplies: Chargesincurredfor consumable suppliesand other property
of little monetary value, such as hand-held caculators, except those related to
noticing.

K. Bond Premiums: Feesfor premiumson surety bonds, including any premiums
paid to bond an employee.

|.  Clerk Fees: Does not include any filing fees or other court codts that are
provided to be paid under the plan.

m. Publications and On-Line Services: Charges for subscriptions to and
copies (paper or on-line) of journas and periodicals, books and directories as
pertinent to the duties of the standing trustee. Includes charges related to on-line
research services, including PACER and Internet.  Standing trustees should
consider the necessity of obtaining both hard copy and eectronic versions of the
same document.

n.  Insurance, other than Employment Related: Charges for premises
lidhility insurance for the office of the standing trustee (such as fire, theft,
accidental injury to property or third persons), workers compensationinsurance,
errors and omissons insurance, and employment practices insurance. The
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sanding trustee must maintain adequate insurance on the physica assetsthat are
property of the office of the standing trustee. Policies for errors and omissions
insurance and employment practices insurance must meet the minimum require-
ments established by the United States Trustee system. Costs of different types
of insurance are to be identified separately. See Appendix N for minimum
guiddinesfor errors and omissons insurance and Appendix O for requirements
of employment practices liability insurance.

0. Training Expenses: Job-rdated traning of standing trustees and their
employeesis encouraged.

(1) Training not Sponsored by the United States Trustee: A sanding
trustee may use up to one percent of the fiscal year operating expense fund or
$5,000, whichever isgreater, to provide training for employees and the standing
trustee. A standing trustee does not have to receive preapprova for training
expenditures 0 long as they meet the following conditions: (1) al expenses
associated with the training (such as conference regigration, textbooks, travel,
mesdls, lodging) are included in the training line item of the budget; (2) courses,
seminars, and training sessionsfor the sanding trustee and employeesaredirectly
related to the duties of the standing trustee or employee; and (3) the expensesare
reasonable and necessary.

The gtanding trustee is to attach to the annual report for each fisca year areport
listing each seminar, person attending, and cost. Training required by the United
States Trustee is not included in the training dlowance. If the sanding trustee
deemsit necessary to spend an amount in excess of the training alowance, the
United States Trustee may authorize an additiona amount upon aproper showing
by the standing trustee. For example, a newly-gppointed standing trustee (within
the fird three years of appointment), especialy one with new staff, may need
more job relaed training than alowed by the dlotment and should submit a
training plan with costs to the United States Trustee.

(2) Training Sponsored by the United States Trustee: Expenses
incurred in atending training provided by the United States Trustee are not
included in the training alowance. Travel expenses for NACTT Liaison
Committee members, and other members of the NACTT for attendance at
committee meetings, board meetings, and executive meetingsis not an alowable
expenditure from the standing trustee's expense funds unless such meetings are
withand at the request of the Executive Officefor United States Trustees or held
inconjunction withthe Annua NACTT Nationa Conference. If gpproved, such
expenses are not included in the training alowance.
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p. Debtor Education: Charges for programs designed to assst the debtor in
performance of obligations under the plan and in the development of financia
management skills. This category includes al costs associated with the program
except employee expenses.

g. Maintenance and Service Agreements: Chargesincurred for the repair
and maintenance, or service agreements covering such repair and maintenance,
of the office suite and office equipment, including al office machines, computer
hardware and furnishings, and including charges for custodia services when not
included in the basic lease agreement.

r.  Photocopy Services and Transcripts: Chargesincurred for photocopy-
ing, printing and purchase of transcripts and court reporting services necessary
for the adminigtration of chapter 13 cases.

s.  Travel: Chargesincurred for officid travel necessary for the administration of
chapter 13 cases including airfare, mileage, meds, lodging and other costs
incurred asrelated to officia travel. Travel costsrelated totraining are considered
training expenses and are reported under that line item.

Mileage reimbursement for use of a persond automobile for necessary travel
beyond the usud place of business is authorized at the rate dlowed by the
Internal Revenue Service. While a long-term lease or the purchase of an
automobile with fiduciary expense funds is not authorized, short-term car rentas
may be gppropriateif cost effective. Reimbursement for med sisauthorized if the
officid travel causes the standing trustee or an employee to be away from the
office for more than ten consecutive hours. Reimbursement for lodging is
authorized if atanding trustee or employee travels more than 50 miles from the
office and an overnight say is necessary.

t.  Equipment/Furniture Rental: Chargesfor the useof equipment owned by
another, including copiers, audio and visud ad equipment, rental of computer
sysems and software, printers, postage meters, mailing machines, furniture,
typewriters, calculators'bookkeeping machines, and file cabinets. Total renta
charges incurred over the life of the lease should be weighed againgt the tota
purchase price of comparable equipment or furniture.

U Equipment/Furniture Purchases: Chargesfor purchase of furnitureand
equipment including desks, tables, chars, file cabinets, postage meters,
typewriters, calculators, computers, including software and hardware, and any
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charges for services in connection with initia ingalation when performed under
contract. Equipment and furniture purchased with chapter 13 funds may be used
only for the administration of chapter 13 cases by the standing trustee and any
successor of the standing trustee.

v. Leasehold Improvements: Charges incurred for space adjustments
(induding partitioning), dterations, fixtures and improvements to a building or
office suite, as gpproved by the United States Trustee.

w.  All Other Expenses: Includesal expenses not otherwise classfied, such as
lockbox expenses, moving expenses, state and local taxes. The standing trustee
may hire temporary personnd if authorized by the United States Trustee as part
of the budget process, however, the use of temporary personnd as a stlandard
procedure for hiring new employees is not gppropriate if it results in Sgnificant
placement charges and turnover.

Items such as the following are not authorized expenditures. flowers, acohol,
food, party supplies, gifts, dues or membership fees for professond organiza
tions, fines for parking or traffic violations, and tax pendties (eg., pendty for
faling to pay employee taxestimdly).

2. Major Expenditures

The standing trustee must obtain gpprova of the United States Trustee for a purchase
of over $2500 or more.

The standing trustee shdl obtain a minimum of three price quotes, if available, when
requesting the United States Trustee to approve a purchase of $2,500 or more or a
lease of persona property that exceeds $5,000 over theterm of thelease. Similarly,

conaulting contracts, other than for legd services, in the amount of $2,500 or more
require three or more price quotes. Pages 9-21 and 9-22.

This provision is designed to encourage competition among vendors of furnishings,
computer equipment, other mgjor expenseitemsand among consultants. Itisrecognized
that the lowest bid may not necessarily be the most cost-effective choicefor astanding
trustee's needs. If fewer than three vendors or consultants are able to provide the
product needed, a standing trustee should demondirate to the United States Trusteg's
satisfaction al efforts to find other sources.

3. Operating Reserve
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The standing trustee, with approva of the United States Trustee, may carry over from
one year to the next up to seventeen percent (17%) of the authorized expensefund, less
danding trustee compensation. For purposes of § 586, the operating reserve is
consgdered an actua, necessary expense and part of the standing trustee's budget.
Because the standing trustee is on a cash basis of accounting, an operating reserve
provides for funds to meet ongoing obligationsin the first part of the new year.

The operating reserve aso may be used to pay creditors the amount of any
misdisbursement. The standing trustee must receive authorization fromthe United States
Trustee and must have documented reasonabl e effortsto recover adisbursement paid
to the wrong party. Before requesting to use funds from the operating reserve, the
gtanding trustee should ook to the operation’'s errors and omissionsinsurance policy to
determine if the misdisbursement exceeds the deductible.

Findly, the operating reserve may be used in extraordinary circumstances, dl of which
requireprior approva by the United States Trustee. For example, when adetermination
has been made to create an additionad standing trustee operation, the United States
Trustee has severd options, including dividing the current operation and appointing an
additional standing trusteeinthe didtrict. In such astuation, the existing standing trustee
operation may increase its operaing reserve in the expectation that a portion of the
reserve will be transferred to help fund the new standing trustee operation during the
start-up period.

Any amount over the 17% limit must be paid to the United States Trustee System Fund
("Fund”) pursuant to 28 U.S.C. § 586(€)(2). The standing trustee should monitor
receipts and disbursements on a monthly basis. When funds on hand are estimated to
approach or exceed the 17% limit, the standing trustee must contact the United States
Trustee and request a reduction in the percentage fee.

4. Co-Trustee Operations

The United States Trustee will not gpprove expenses to establish a new co-trustee
operation. The commingling of financid and operationa systems does nat dlow the
United States Trustee to hold either standing trustee clearly accountable. In the event
of financid or adminigtrative deficiencies, the conduct of onetrusteeisindistinguishable
from the other trustee in a co-trustee arrangement. In addition, the cost of the second
trustee is unnecessary because thereis no operationd distinction between a co-trustee
and a single trustee operation. Co-trustee operations in existence as of October 1,
1996, are not affected by this prohibition.

5. Facilities and Equipment
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The standing trustee shall not lease or sublease to another entity any office space or
equipment that has been paid for or acquired with fiduciary expense funds.

If the standing trustee has acquired excess pace or equipment that is not necessary for
the adminigtration of the cases, the standing trustee should attempt to sl it, to
renegotiatethelease, or otherwiseto dispose of itinacommercidly reasonable manner.

This provision does not prevent the standing trustee from assisting another standing
trustee with the gpprova of the United States Trustee.

I INFORMAL BUDGET DISPUTE RESOLUTION

In the event that the standing trustee and the United States Trustee have a budget dispute
that they are unable to resolve by negotiation, either party may utilize the Informa Budget
Dispute Resolution Procedure. The procedure and formsare set forthin Appendix P. The
procedure may apply to annua and amended budget disputes.
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CHAPTER 10 - AUDITS, REVIEWS AND RECORDS

A. INDEPENDENT AUDITS
1. Purpose and Frequency

Audits are the starting point for determining the adequacy of the standing trustee's
financid management, interna control procedures, and organizationa support and are
part of the annua eva uation process. The annua report of the standing trustee shdl be
audited annudly by an independent audit firm. The audit is desgned to determine the
adequacy of internal controls over these monies and the accuracy of amounts and
disclosure in the annud reports and compliance with program policies and guiddines.
In addition to annua audits, there may be unusud circumstances that lead to a
less-than-full-year independent audit, such as resgnation, death or remova of the
standing trustee or the misappropriation of funds by an office employee.

2. Selection and Compensation of the Audit Firm

The audit firmis selected by apand conggting of the Assstant Director for Review and
Oversght and one or more United States Trustees. The expense of the annual audit is
pad from chapter 13 expense funds unless the Assstant Director for Review and
Overdght determinesthat, because of unique circumstances, the United States Trustee
program will pay for the audit.

3. Entrance Conferences

The standing trustee should bring any issues or extraordinary items to be reviewed or
reported to the attention of the auditor(s) before the conduct of the audit.

4. Exit Conferences and Follow Up

At the completion of the audit, the auditor, standing trustee, and the United States
Trustee participate in an exit conference. The auditor will explain the results of the
examinaion and may make recommendations to improve internal controls, record
keeping, and, if applicable, case administration procedures.

A written report on the results of the audit is issued within 30 days of the exit
conference. The United States Trustee will forward the report to the standing trustee.
Within 45 days of the date of the written audit report, the standing trustee must submit
a written statement confirming that corrective action has been taken on noted
deficiencies and changes implemented. Upon resolution of the issues, the audit will be
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closed. The United States Trustee will recommend to the Assistant Director for
Review and Oversight closure of the audit and provides copies of the supporting
correspondence between the United States Trustee and the standing trustee.
Whenever an audit report contains a consequentia finding or a series of less conse-
quentid findings, the United States Trustee shdl, within three months of the standing
trustee's response, make an on-dte vidt to the standing trustee's office to verify
compliance. There are certain findings that require the United States Trustee to seek
documentation and/or make an on-dite vigt to the standing trustee's office to verify
compliance. These findings include:

a. Insuffident computer security, including lack of restriction oninternd softwareedits.

b. Nonexigtent, inaccurate, incomplete or untimely bank reconciliations.

c. No redtrictive endorsement of debtors checks.

d. Lack of procedure to verify control over receipts.

e. Lack of receipt policy for hard currency remittances.

f.  Inadequate control over facamile check signing machine and Sgnature stamp.
0. Insufficient documentation of expenses.

h. Inadequate oversght of cash related transactions and employee deegated
regpongbilities in maintaining financid records.

I.  Falureto make timely disbursements to creditors.

Weakness in interna controls creates a very serious Stuation that can lead to trust funds
being at risk. Resolution of audit deficienciesis an integra duty of the standing trustee.

Failure to implement necessary changes shdl result in gppropriate remedid action by the
United States Trustee. Theresolution of audit findings shal be completed within Sx months
of the audit report.

B. MANAGEMENT REVIEWS
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The audit of the annud report may be supplemented by a management review performed
by the United States Trustee at the trustee’ s office. The objective of thistype of review is
to assess the stlanding trustee’ s performance in specific areas, such as case adminidration,
case closng, clams reviews and personned management. The standing trustee will be
advised approximately two weeks in advance of when the review will be conducted. The
ganding trustee will receive a letter from the United States Trustee discussing the review
findings and must provide a written response. The standing trustee must have al records
available and make every effort to ensure that al gppropriate employees are on hand.

C. RETENTION OF RECORDS

Individud case cash receipts and disbursement ledgers must be retained for not less than
seven years from the date of filing of the case. The standing trustee's general ledger
supporting each year's Annua Report must be retained for aperiod of not less than seven
years.

The gtanding trustee must maintain al bank records, including bank statements, monthly
bank reconciliations, canceled checks, and deposit dips, separate from individua casefiles
and in chronologica order, for aperiod of not less than seven years.

Individua case cash receipts and disbursement ledgers, generd ledgers, and the cash
receipts and disbursement journal may be transferred to computer disk storage, diskette,
or any other smilar computerized form of record two years after the annua report covering
those transactions has been submitted. Bank records dso may be transferred five years
after the report is submitted.

Individua case files must be retained for at least two years after an order closing the case
and discharging the standing trustee is entered by the court. The decison whether to
maintain case files more than two years after closing should be based on the standing
trustee's individual need to refer to the file for subsequent inquiries from creditors or
debtors. If the standing trustee has possession of origina court documents, such as proofs
of claim, the disposition of these should be in accordance with the guiddines or directives
from the court or the clerk.

The United States Trustee maintains the § 341(a) meeting tapes unless the United States
Trustee ddegates in writing that respongbility to the standing trustee. If so delegated, the
ganding trustee shal maintain the tapesfor aperiod of not lessthan two yearsfrom the date
of the 8 341(a) meeting. Thetapeswill be stored in asecure cabinet in chronological order.
The standing trustee must make copies of the tapes available to any party in interest
requesting a copy of the tgpe and the origind tgpe of any meeting must be turned over to
the United States Trustee or the court upon request.
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CHAPTER 11 - TRUSTEE COMPENSATION AND BENEFITS: CALCULATION OF
PERCENTAGE FEE

A. PAYMENT OF TRUSTEE COMPENSATION AND BENEFITS

Pursuant to 28 U.S.C. 8 586(€), the Attorney Generd fixesamaximum annua compensa
tion for the standing trustee. This maximum annua compensation, including benefits as a
percentage thereof, is fixed on an annual bass after submission and approva of the
danding trustee's budget. The actud maximum alowable compensation pursuant to 28
U.S.C. 586(e) as amended, is the lesser of:

Maximum compensation, inclusve of benefits, asfixed by the Attorney Generd; or
5% of payments to be received under plans [28 U.S.C. § 586(E)(2)(d)]; or funds
avalable for compensation [excluding prior year's operating reserve]. The Satute
provides that the Attorney Generd shdl fix a maximum annua compensation, which
includes the cash vaue of employment benefits. Therefore, the benefit portion of
maximum annual compensaiion is pad to the sanding trustee in the form of cash.

The maximum annua compensation of a standing trustee, including the benefit cash
alowance for a particular fiscd year, iscdculated by prorating the sdary leve fixed for
each portion of thefisca year. A sanding trustee must pay al approved actua and
necessary expenses before a sanding trustee may receive compensation.  While unpad
expenses may be caried over to the next year, unpaid compensation may not.
Therefore, no portion of the standing trustee's operating reserve carried forward from the
prior year may be utilized to pay the standing trustee's compensation. The annual
compensation , indluding the cash vaue of benefits, can only be paid pro rataon amonthly
basis throughout the year after expenses are paid and it may not be paid in advance.

B. CALCULATION OF PERCENTAGE FEE

A gtanding trustee's percentage fee isfixed by the Director by delegeation from the Attorney
Generd, after consultation with the United States Trustee for the region in which the
standing trustee serves, pursuant to 28 U.S.C. § 586(e). The standing trustee has no
authority to negotiate a percentage fee other than that fixed by order of the Director.

The percentage fee is gpplied to dl payments received by the standing trustee from the
debtor under the plan. Thus, on a $1,000 payment received from a debtor, a standing
trustee whose percentage fee is 6% would pay $60 to the standing trustee's expense
account and disburse $940 to creditors.
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If the plan providesfor payment of asum certain on claims, the standing trustee and debtor
must work backwards to caculate the debtor's payment to the standing trustee. To
cdculate the debtor's payment which will result in the payment of a sum certain, the sum
certain must be divided by the difference between 100% and the standing trustee's
percentage fee.  For example, a plan may providefor the payment of $500 each month to
a secured creditor. If the standing trustee's percentage fee is 6%, the $500 creditor
payment is divided by .94. The resulting monthly payment from the debtor under the plan
is$531.91. Six percent of $531.91 yidds a standing trustee fee of $31.91, leaving $500
to be disbursed to creditors.

Percentage fees are to be paid to the standing trustee's expense account at the time of
disbursements under the plan and not at the time of receipt of the payments by the standing
trustee, except for payments of § 503(b) awards under § 1326(3)(2), which should be
transferred to the standing trusteg's expense account when return of funds to the debtor is
made.
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CHAPTER 12 - COMPLIANCE MEASURES

A. REMEDIAL AND ENFORCEMENT ACTIONS

The stlanding trustee is afiduciary held to very high sandards of honesty and loydty. The
ganding trustee who failsto maintain this high sandard or who is otherwise deficient in the
adminigration of cases will be subject to awide range of corrective action by the United
States Trustee.

If the nature of a standing trustee's actions reflect dishonesty, deceit, fraud, or serious
mishandling of estate funds, a Sngle subgtantiated incident judtifiesimmediate action by the
United States Trustee to protect the assets of the standing trustee operation and the funds.
The remedies consdered by the United States Trustee include motions to remove the
gtanding trustee from al cases, temporary restraining orders, ordersfor turnover of books
and records, and referrd to the United States Attorney and state licensing authorities.

Trustee conduct that does not condtitute dishonesty, fraud, or immediate asset risk merits
the use of progressve or cumulative remedies that range from meetings with the trustee to
filing motions to compe an action, seeking disgorgement or surcharge, temporarily
suspending the trustee, or seeking to permanently remove the trustee from al cases.
Imposition of these remediesis at the discretion of the United States Trustee. The types of
conduct that may warrant one or more of these remediesinclude substandard reporting or
asset investigation efforts, repeated instances of underbonding, inadequateinterna controls,
or weak case adminigtration. Disgorgement, surcharge, disalowance of fees, and the
imposgition of sanctions also are remedies pursued by the United States Trustee when

appropriate.

1. Reduced Compensation Order

With respect to budget disputes, zero or reduced compensation orders will be issued
when, and only to the extent that, a Sanding trustee expendstrugt funds without prior
approva of the United States Trustee or prior to the find resolution of any disputed
budget amount. If there is an unresolved dispute between the standing trustee and the
United States Trustee concerning a particular budget item, the parties will explore
resolution of the dispute by informa means or use gpplicable forma dispute resolution
procedures. Pending find resolution of the dispute, the standing trustee will not expend
trust funds for any disputed portion of a line item. If the trust funds are expended
without final approva, the expense fund may be reimbursed by deduction from the
gtanding trusteg's future compensation.
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In rare instances, the United States Trustee may request that the Director set the
compensation leve a zero if astanding trustee failsto undertake satisfactory effortsto
correct serious deficiencies, other than budget disputes, where other aternatives do not
aufficiently address the deficiency, that have been noted by the United States Trustee.
A zero compensation order may be used until the deficiencies are corrected.

2. Termination of Case Assignments

Termination of future case assgnments may occur where, for example, the trustee
demonstrates a failure to properly administer cases, or refuses to cooperate with the
United States Trustee or to adhere to applicable policies.

3. Removal

The standing trustee's inability to administer cases may aso result in the United States
Trugtee filing amotion under 11 U.S.C. § 324 to remove the trustee from al exiging
cases. The clearest case for remova is the discovery of fraud or embezzlement;
however, other kinds of  mismanagement, misconduct or unsatisfactory performance
may form the basis for removal.

4. Recovery of Unauthorized Expenses or Excess Compensation

If the standing trustee takes excess compensation in violation of acompensation order,
takes al compensation prior to the end of the year, improperly receives compensation
by some other means, or makes unauthorized expenditures, the United States Trustee
will demand that the funds be returned. If the standing trustee fails to promptly repay
the sums demanded, the United States Trustee will inform the Director with a
recommendationfor further action, including the reduction of compensation, termination
of future case assignments, or bringing aremoval action or asuit againg thetrustee and
the trustee's surety.

B. PROCEDURES FOR SUSPENSION AND TERMINATION
(28 C.F.R. § 58.6)

The United States Trustee will notify a standing trustee in writing of any decison to
discontinue the assgnment of cases. The standing trustee may apped the United States
Trustee's decisionto the Director by filing a request for review within twenty (20) days. If
no gpped is taken, the United States Trustee' s decison isfind and not subject to review.
Appendix A.
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